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TRANSLATOR’S PREFACE. 


Thb present work is not o£ a speculative cliaracterj nor does it 
in any way discuss tke grincipl^s upon wMck laws skould be 
founded. Its sole object is to lay before tbe student tbe most 
general of those principles upon which the laws of all countries 
in fact more or less depend. 

The importance to students of Englisl^law of some acquaintance 
with the principles of Roman jurisprudence is no longer insisted 
upon by a few, but is recognised by the majority of the leading 
men of the day. The appearance, therefore, for the first time, of 
an English translation of the best summary of the elementary 
principles of Roman law which has ever appeared scarcely requires 
apology. Nevertheless, an explanation of the more immediate 
objects which the translator has had in view seems requisite, as 
well to prevent disappointment on the part of the reader, as to 
justify the translator in the coTirse he has adopted. 

Whoever I'eflects for a moment upon the present condition of 
English law, and upon the enormous quantity of the materials 
from which alone a useful knowledge of its actual state is ob- 
tainable, cannot fail to see that no person who has to master them 
will have time at his command seriously to study Jjhe details of 
the Roman, or any other system of jurisprudence. Such a study 
is itself sufficient to engross the whole time and attention of anj 
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person^ even it* lie be endowed with more tban ordinary capacity. 
On the otlier liandj, it is bigbly desirable^ and perfectly fcasible^f 
for him wJio makes it the serious business of Ms life to study 
and practise any particulai' system of law^ to possess as 
part of Ills (feneral education a knowledge of the leading princi- 
ples of other systems^ and especially of the Eoman^ the basis of 
them all. ^ 


To an. English barrister knowledge of this kind is^ no doubt^ 
rather indirectly than directly nsefub although its direct use is 
probably greater than is ordinarily supposed. Indirectly^ the 
greatest advantage to be derived from a study of tho Eoman law^ 
and of tho works of continental Jurists, appears to the writer to bo 
tho acquisition of a habit of classification, and consequently of 
duly appreciating points cl resemblance and of difference. Tho 
great skill vnth which wLnj of the writers on Eoman law havo 
ctnnbincd and systeinatisid the immothodically arranged contents 
ol: the (^orpfiM Juris Civilis contrasts in a striking maimer with tho 
doCoeli\’'c arrangement observable in the works first placed in the 
hands of an English Btiident. This observation is not intended to 
imply that there is no well-arranged English law book^ but only 
that there is no work in which duo attention is paid to the 
distinction between the general and the particular, and in which 
the great principles of our Jurisprudence are so brought together 
that the more simple precede themqtro complex, and tho most nearly 
i>^{Iated stand closer to each other than to tho more distantly 
allied. Tills is the more to bo regretted, as from tlio groat;, 
subdivision of labour characteristic of our own system, a student 
is only too likely to bo bewildered by the acquisition of particular 
tacts wliiMi he is wholly unable to systematise. 

Of all tho works wiiich have appoai^cd upon tho Eoman law, 
ihoro is none of more universally admitted oxccllonco than that of 
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wliicli a portion is liere translated. In order tliat its merits may' 
not be deemed too liigbly appreciated by one who may be con- 
sidered an interested witness^ tbe writer transcribes tbe opinion 
of Mr. George Long^ than whom no person in tbis country 
commands or is entitled to more respect upon sucb matters. 

Tbe two works/^ says be^ in an introductory lecture to a course 
oil jurisprudence and tbe civil law^ wbicb I shall chiefly use for 
my purpose^, are tbe ^ System des beutigen Eomiscben Eecbts/ 
an unfinished work by Savigny, 5 vols.^ 8vo., and tbe 4 System des 
Pandekten Eecbts^ of Tbibaut. It is nothing extravagant^ when 
I say^ that any praise which could be bestowed on these two works 
by any man tbe most compe^nt to judge would not be exaggei^ated. 
They are characterised by a soundness of knowledge; clearness of 
expression; perspicuity of arrangement; and a subtlety and depth of 
thought that have seldom been equalledby any writer on the subject 
and cannot be surpassed. The reader |s never bewildered with 
useless distinctions^ or deceived by specious generalities; which so 
often moan nothing; everything has a definite object; and while 
the mind is filled with knowledge it is prompted to activity and 
fertilised with suggestions. The general is never conceived 
without an adaptation to the particular; and the particular is 
always in its proper place; subordinate to the general.^^^ 

The translation is from the text of the ninth German editioB; 
published after the author^s death; and edited by Dr. Buchholtz. 
The«arrangement is that of the same edition; except that §§ 80a;- 
805; 80f^; 117a.; 1175; 117c; 117d; which by the German editor 
wore placed elsewhere are brought back by the translator to 
the position in which the author left them. The greatest care has 
been taken to render the author's meaning truly; and where this 
has appeared cloubtEul Thibaut's own essays and tie references 

Two Biscotirses delivered in ilie Middle Temple Ball} by George Long. 
London: Knight., 1847, pp. 40, 41. 
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in the nofces Iiave^ wlien possible, been sodnioiisly compared. It is 
neTertheless felt, that, owing to tbe exceeding brevity of tbo 
aiitbor^s style and the great compression of bis matter, Ms exact 
meaning may not bave been everywhere apprehended; such 
occurrences however it is hoped are rare, and for them the 
translator throws himself upon the indulgence of the public, in 
the full assurance that they will not impute them to any dispo- 
sition on his part to slur over the difficulties he may have had to 
encounter. 

The notes and x’efercnces atJ}ho foot of the body of the work are 
all (with two or three obvious exceptioms marked with an asterisk) 
taken from the 9th German Edition, and whilst for any variation 
between the notes in that edition and those in the present trans- 
lation tho translator is alone responsible, he does not guarantee 
the accuracy or relovan^^ of the references themselves. It may 
be assumed that the frex^uent i^evisions of tho author and the care 
of tho last German editor leave nothing to bo desired on this head. 

The notes and illustrations forming the appendix to the 
present volume ax'o intended for two purposes, viz.; first, to 
assist the English student in understanding the text, and second 
to enable Mm to compare the Roman with our own Juris- 
prudence. The notes of the first class have been translated or 
abridged from the works referred to in each case ; the selection 
has been made mainly with a view to illustrate principles of 
general importance and not to explain matters which, although 
mentioned or referred to in the text, are not of such a nature as 
to interest the majority of English students ; nevertheless, it is 
hoped that no explanation has been omitted which is necessary to 
enable a person with the Oorjpws Jims at his elbow readily to 
understand the text. The notes of the second class are not in- 
tended as essays on the English law, but only to serve as guides to 
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tlie stndbnt^ and to enable Mm to compare tlie most important 
principles in tbe^body of tbe work witk those which are recognised 
in oiir own Jurisprudence. 

For reasons wMch may be gathered from the earlier part of 
this preface^ it has taken no little time and labour to collect the 
materials for some of these notes and to arrange them in their 
present shape ; but both time and labour have been expended 
willingly^ in the hope that the results may prove serviceable to 
those who, anxious to discover the most important gefferal prin- 
ciples of .our law, are at a loss where to search for them. The 
authorities wMoh are referred to, are such as the writer has met 
with during his own studies. He does not profess to have succeeded 
in obtaining those best suited to Ms purpose, by ransacking the 
reports from the Year-books downwards ; doubtless, persons of 
greater experience and knowledge could^ave mad© a better and 
more ample selection, and upon some future occasion the nucleus 
now formed may be expanded by further labour into a systematic 
arrangement of the general principles of English law. 


Thje analytical table of contents is not a translation of the 
corresponding portion of the German edition, but is wholly new, 
and has been framed for the express purpose of presenting to the 
eye a full outline of this portion of the author^s system. The 
index also is entirely new. The aim of the translator has, in short, 
beer^to render the present volume complete in itself, and thereby 
to increase its utility not only as an introduction to the remainder 
of Thibaut^s work (consisting of the Eoman Law of Property, 
Obligations, Marriage, and Succession), but also as an introduc- 
tion to the study of Jurisprudence generally. 


Lincoln’s Inkt, 

ChmtmaSf 1854 , 
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GEI^ERAL PRINCIPLES OF 


ROMAN LAW. 


PART I. 

LAWS AND JUEISPRDDENOE CONSIDERED BT THBMSBLTES. 


OHAPTEE I, 

OP THE NATURE OP LAWS AND OP JURISPRUDENCE GENERALLY. 

— ♦ — 

L-POSITIVE LAWS AND THEIE EFFECT. 

§ 1 . 

Laws wMci. one person can compel another to observe are called 
Positive Laws {Jus in tlie sense of Law) ; and tbeir efect always 
consi.sts in tbis^ tliat a duty is imposed upon one person whicb be 
- can be compelled to perform at tbe will of some other. Tbe latter 
bas a power to act {Jus in tbe sense of a Bight) ; tbe former is 
under a necessity of acting {necessitas, offieiurriy in modern Latin 
obligatioy dnty^ obligation) ® NTeii&er tbis power nor tbis necessity 
can^xist without tbe other Jus et obligatio stint correlata. 

n.--JURISPETOENCE. 

§ 2 . 

Positive Laws^ in order to be accurately understood; require to 
be represented in a scientific or systematic form^ and when thus 

■m 

» See, for tbe true meaning of the terra olUgaUo Hugo, Civil. Mag. B. 3* 
Nr. 20. B. 5. Nr. 3. ; and of tbe terra Jus, post §§ 8, 64. 

^ Jj. 7. de aimuis legat. (33. 1.). 
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represented tliey constitnte tlie science of Positive Law (Juri^pru^ 
dentia^ sometimes also J'?os'). A system of Law, foiinclecl on logical 
principles, sliould consist of two parts ; a, gpiieral part in 
wliicli tlie great leading ideas and principles of law are brought 
togetiier^ and a special part in wliieii the nature of each law is 
separately* examined and its application to individu al cases corrcx^tly 
determined. 

This special inrt should he further divided upon principles 
which lead to the most important practical results, and there can 
be no doub^that these follow from a division which has reference 
to the persons upon or in whom rights are conferred or vested. 
With reference to these persons, the special part may be divided 
into three great divisions, vhr : — - 

1. Public Law {Jm j)uhlimm .«?. lalo) or that ■which treats of 
the relations existing between the government and individual 
members of a given state ; 

2. Peivatk Law {Jus 2 mvaininj sometimes called Civil Law) or 
that which treats of the relations of those individual members 
inter se ; 

3. Interxatioxal Law {Jus gen Hum in tlie modern sense) or 
that which treats of the relations existing between a government 
with its people and strangers. 

Public Law must be further subdivided into 

CoHSTiTUTioxAL Law (Jtts pubUcum in a narrow sense), con- 
sisting of such public laws as are binding on the Sovereign, and 

AnMiNiSTBAriVE Law, consisting of such public laws as proceed 
from the mere exercise of the lawgiving power. To the^last 
belong Criminal Law, laws relating to Public Finance and those 
relating to Police. 

Laws relating to Civil Process and those relating to Status 
familice belong partly to Administrative, partly to Private Law, 
Ifor those laws which relate to Civil Process certainly treat of the 
relations ^f the individual members of a given state inter se, and 
alsoof those which exist between such members and the Sovereign, 
here represented by his Judges. On the other hand, the law relat- 
ing to Guardianship is nothing but part of the law of Police, whilst 



thibaut’s system. 


s 


the law Telating to Parental Authority^ so closely allied to that 
relating to Guardianship^ is treated even in Justinian^s collections 
almost as if it concerned parents and their children alone. 

§ 3 . 

In conformity with the present rules of our Universities,, the 
teacher of Eoman Law® must leave to others the task of inves- 
tigating most of the above branches of Jurispriyience and confine 
himself to the general principles and their special application to 
private law, the laws of Guardianship, and of Parental Authority. 

§ 4. 

The most important branch Eoman Jurisprudence is by 
many supposed to be what is called Private Law, and to its 
principles, in their opinion, a general introduction ought to bo 
confined. But the greatest portion of Eoman law, as applied in 
modern times, consists of general principles only, and but a small 
portion of it is composed of pure Private law. For not only are 
the principles developed in the present work useful for the 
understanding of every other special branch of the law,, but they 
are essential to the complete knowledge of the doctrines respecting 
Contracts, Property, Easements, and Pledges ; and this is true 
whether in applying these doctrines w© have to consider the 
relations existing between the individual members themselves of 
a state, or those existing between them and the sovereign of the 
. same state, or, lastly, those existing between one state and another. 
The laws of succession, and of parental authority, may fairly be 
considered as branches of Private law, but the laws which relate 
to Guardianship are, undoubtedly, most closely allied to the Law 
of f dice. 


1. Thibaut’s System. 

§ d 

Whoever has had to teach beginners any developed historical 
science must have found himself compelled to abandon the plan 


c See upon this subject E. F, Yogel iiber die Bestandtheile des Pandek- 
tenrechts. Leipzig 1831. 8. 
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of procedure dictated by strict logical principles^ Mid so to arrange 
his matter that that which is fost treated of may render what 
follow’s as intelligible as possible. From consideraiioiia such as 
these^ and no others^ the author has*^ been induced to divide the 
present work into four books, of which 

The first contains the General Principles. 

,1 second „ Law of Stahis, 

j, third „ „ Obligations. 

„ fourth ^ „ Beal Property and of Succession, 

The doctrines relating to prescription are contained in an 
appendix, both because they can only be understood after a know- 
ledge of all the above subjects has been acquired, and because a 
separation of these doctiunes and distribution of them amongst 
the body of the work can only lead to ponf usion and to superficial 
attainments.^ 

2. Eoman Systems. 

§ 6 . 

The Romans cannot bo said to have done much towards sys- 
tematising law. In their division of law into Jus sacrum, 2 ^ ubltcmn 
and privaium^'^ or pullicum and so confused was the 

most important notion of all, namely, that of their Jas puhlicmn^ 
which is merely directed to tho public welfare, that very many 
doctrines deemed in modern times to belong to the division of 
private law/ can be referred to tho other Roman division ; yet, 
in this matter the most accurate discrimination was requisite in 
consequence of the important principle, that the public law cannot 
be altered at the will of private individuals.^^ 

* i e, in the 8th edition, from which this § is translated. 

^ Notwithstanding the last lines of the test, the learned editor of tbe ivinth 
edition broke up the Appendix on Prescription, and placed agreat portion of it 
amongst the General Principles, and the rest of it elsewhere in tbe bulk of the 
work. So much of this branch of the law as can be understood without a 
knowledge of tho contents of tho second and subsequent books of the original 
system, will be found in tho present translation, Tmne, 

® Quiatilianus last. orat. II. 4 Ausonius Idyll. XI, 61. 

Livius IJI. 64. Piinius epist, L 22. L. 1. § 2. do iust. et hire (1, 1.), 
'Hansel Handbuch der Institutionen Bd. 1. Leipis. 1842. p. 188—198. 

E BurchardI Grundzugo des Beohtasystems der Romer, Bonn 1822. 

^ L. 88. do pact, (2. 14.) L. 5, 1 7. do admin* tutor, (26. 7.) 
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Those* works of the Eomans in which a sort of attempt at a 
system is made are not worthy of imitation. Their endeavours 
to generalise are very feeble/ and the order of the Pandects (which^ 
with some trifling exceptions^ is followed in the Code);, is so faulty 
that the arrangement of the Institutes;, bad as it is^ is com- 
paratively excellent. Even if we admit that the Pandects were 
arranged to suit the convenience of judges^ still everything in 
them is most immethodically put together*/ and the matter is not 
mended by being told that the order was nearly the same as in 
the Pr^tor^s Edict; and was borrowed from the Twelve Tables, or 
had reference to the old Legis actiones} 

The arrangement of the Institutes is, for beginners, tolerably 
good/ and being adaptedto tjie Roman definition of jurisprudence/ 
is not altogether illogical. But even granting that the Jurist has 
to take everything into account in every matter, and therefore to 
bear in mind all the doctrines relating to the subjects of rights 
{Jus jpersonarum), and all the doctrines relating to that which is 
not the subject of any right {Jus rerum), and has m'oreover correctly 
to apply both of these (Jus aetionum), still if rights and duties 
are looked upon as the great objects of law, it is logically incori*ect 
to treat that which is of most importance, as if it were only of 
secondary consideration, and to discuss the doctrines relating to 
rights and duties as incidental to those relating to incorporeal things, 
and to make a third principal division of the law relating to actions, 
^ which’ in reality is a branch of that relating to things.^ It is at 


i See the first titles in the Institutes and Digest, and the attempt at gene- 
ralisation which is often most successfifl when it comes last, in Dig. L, 8. 
1 \ 4. L. 30. 31. 32. and Cod. L. 3. T. 38. L. 6. T. 43. 59. L. 7. T. 15. 30. 

Vi 

^ Donelli comment. L. 1. c. 1. 

^ This opinion is entertained by Hefiter im Rheinisohen Museum 1. Ihrg. 
1. Hft. Nr. 2. 

A. P. Schilling Institutionen B. 2. Leipz, 1837. § 2. appx, 

» Griven in L. 10. § 2. de iust. et iure (1. 1.) It has been much. observed 
upon. Brissonii antiqu. L. 14. c. 16. Thibant Ters. 2, B. 6—8. Welcker 
Bechts-, Staats- und Gesetzgebungslehre. Stuttg, 1829. p. 61^—518. 

o With regard to the Institutes of Justinian and Gains, I unhesitatingly 
retain the opinions formerly held by me, and which have been also defended 
by others. They have, however, again been attacked by Hugo civ, Mag. 
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any rate indispiitable that those principles which pervade every 
branch of Jurisprudence should be at the outset brought together^ 
and what is in German treatises commonly called the General I^art, 
should consequently contain such explanations of the elementary 
notions of Positive law^ Eights and Duties^ as may be requisite 
for the thoi’ough understanding of more special matters. 

B. 4. Nr. 1, 9. B. Kr. 15- B. 6. Er, 15, The reproach of obstinacy is 
certainly deserved by one of us. See Savigny System B. 1. § 59. 
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CHAPTER II. 

OF LAWS WITH RBFERBNGE TO THEIE SOUECBS. 

♦ 

I.— OP NATURAL LAW AND ITS LEGAL FORCE. 

1. Jus naturals, &c. 

§7. 

With respect to the sources oi Law the Romans had the 
following notions : every individual member of a political 
community is^ as an animal, subject to the laws of Instinct ; 
as a human being, to those which are dictated by tlfO reason of 
mankind ; and, lastly, as an individual member of a political 
community, to those laws which are sanctioned by the sovereign 
powers of that community. These three sorts of laws are 
respectively designated by the Romans jus naturals/ jus gentium^ 
sometimes also jus naturals/ and jus civile , in its most extensive 
sense.** The pi'oper source of tlais^ jus gentium is what in modern 
times is called the moral sense, or the natural feeling of 
justice ; this, together with the moral notions at the time common 
to all nations, the Romans were not backward in recognising as 
^authority, although they did not feel themselves compelled to 
found, their jus geiitium wholly upon it.* The jus gentium oi the 


P pr. 1. de jure natur. (1. 2.) L. 1, § de iust. et iur. (1. 1.) 

^ Ofoero pro Sextio c. 42, H. § 1. 11. 1, de rer. div. (2. 1.) Theophilus 
L. 1. T. 2. pr. L. 11. de iust. et iur. (1. 1.) L. 2. 3. 4. de rer. div (1. 8.) 
L. 4. § 2. de grad. (38. 10.) L. 32 de R. I. (50. 17.) Savigny System B. 1. 
Beilage I. 

^ L. 6. pr. de iust. et iur. (1. 1.) In a narrower sense jus civile means the 
law peculiar to the Roman State. L. 1. pr, de A. R. D. (41 . 1.) Sometimes it 
is opposed to jzis honorarium v. prmtorium. L. 7. de iust. et iur. (1. 1.) 
Sometimes it means that which is fixed by the interpretatio prudezj^ium. L. 2. 
§ 5. 12. de O. I. (1. 2.) ; and lastly it is opposed to criminal law. Tit. C. 
quando civilis actio (9. 31.). 

® Cicero de iiiYeutione II. 22. Gains. 1. 189. L. 6. 11. de iust. et iur. (1. 1.) 
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Hoiiiriiis, lk*i!iir entirely upon nntnral feeling/ did not 

rej^t npuii any abstract’ principle. They howevefj rocogiiiso 
many priiuriples as gtjneral rales, parlicnlarly the principle, that 
by file natnraJ law all agreements slionkl bo obsernnl/ and that, in 
vim absence of any s]K‘ciiil right, no one ought to enrich himself tc) 
the damage or ft*om the proimrty of another.^ 

§ 3 . 

The civile j or, in the langnagc of modern rvrifcers, jm 
jiositmim, has every possible civil effect, and, whether based on 
the priiiei|:Aes of natural law or not (jus ‘posiUviim mhiium^ et 
merum)^ mn be taken advantage of as well by action as by plea 
(except io). The jus ge7itium,^^s a general rule, can be taken 
advantage of only by way of defence and only those duties with 
their correlative rights which can be enforced by an action founded 
on the jm givile are, strictly speaking, ohligationes/ although this 
term includes such duties as are cnforccablo by action by tho 
practice of the Roman Courts, e.g. tho duty which arises in case 
of an improper acquisition of property to the damage of another/ 

Tho German courts, following tho Canon Law, hold that the 
performance of a duty arising merely from natural law can bo 
enforced by an equitable action (arilo in/aHum^ iniplnratio oJJcii 
judicis)/' and that such duties, like those founded on positive law, 


Theopliilus L. 1. T, 2. pr. Puchta Gewohniieitsr 1. Bd. 1 — 44. Also in his 
Cursus der Institufcionen B. 1. So7. See contra^ Birksen im Rhein, Mas. 1.^ 
B. 1—50., and in his Yermischten Schriffcen B. 1. Hr. 9. 

* L. 1. pr. de pact. (2, 14.). 

« Ii. 17. § 4, de inst. act. (14. 3.). L. 6. § 2. de hire dot. (23. 3.) L. 206 . 
de B. 1. (50. 17.) cap. 48. de B. I. in* 6. (5. 13.)* W. Sell Tersuche 1, B. 
Nr. 1. Bee further, § 8. & Weiske Bechtslexikon B. 1. 925. • 

* L. 10. 178. § 3. de Y. S. (50. 16.). A, F. E. Lelierre quid sit obligatio 
imfcuralis ex sententia Romanornm. Lovan. 1826. p. 37 — 42 . 69 — 71 . See 
contra Weber v, d. natilrl. Verb. § 43 — 47. 51. 55. 88. 99. Compare IJnter- 
hohaier die Lebre von dan SchuMverbaltnissen B. 1 . Lcipa. 1840 . § 6—9. 

y pr. L de obligat. (3. 13.). 

« Sea § 7, note ii and L. 15. de dolo (4 3.) L. 23. § 4 5. de B. Y. (6. L) 
L. 1. § 2. Iw. 2, 3. pr. commod. (13. 0.) L. 12, § 1. de distract, pignor, (20. 5.) 
L. 14. § 1. de rab. auct. iudio. (42. 5.}. Sell 32 — 39, nbi stqx 

» Cap. 6. X. da. iiidic. (2. 1.) Weber Beitriiga 2. St. 6. IC Rbder Abhand- 
lungem Glass. 1833. Nr, 6 . See § 73, 
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are enforceable to tbeir full extent (efficax)^ and are only to be 
heldlimited {restrida) orwiiolly inyalid {destrudayreprobata)^ wben 
limited or destroyed by positive law. Tbe degree^ consequently^ 
to wHcb a duty founded entirely on natural law is to be limited 
must depend upon tbe precepts of positive law^^ and if sucb a duty 
be thereby totally destroyed^ it must be treated as wholly without 
effect.® But even in this case such a new state of circumstances 
may arise from a performance of the duty with full knowledge of 
all the facts as may be sufficient to prevent the recovery back of 
what may have been given in fulfilment of it.^ 

2. Moral and Natural Law, 

p- 

It is a common modern opinion tUat the moral law leaves every 
thing to conscience^ and that therefore a judge should take no 
notice of moral duties^ unless they be also recognised by positive 
law.® The Eomans^ however^ did not see the subtle distinction 
drawn by later philosophers between moral law and natural law^ 
and held every duty imposed by the prevailing notions of morality^ 
sense of honbui’, and propriety, to be a debihim naitiraley enforce- 
able by way of defence {exceptio),^ In this view are to be 
regarded their three prmcepta juris ; honeste vire^ altemm non 
Icedsy simmcuiquetribioe/ precepts which can hardly serve as the 
basis of jurisprudence, inasmuch as no two persons agree as to 
their application.^ 

^ See further post, § 191, and generally Bossbirfc Zeitschrift. B. 1. p. 
123—155. 

c L. 6. de iust. et iur. (1. 1.) compared with L. 25. de statu horn. (1. 5.) 
L. 16. § 1. ad SOtum Yell. (16. 1.) G. de aleator. (3. 43.) L. 3. C. de 
pact.j)ign. (8. 35.). 

^ See pod, § 78. 

e Weber uhi s'up., § 98. 99. 

^ L. 25. § 11. de hered. pet. (5. 3.) L. 26 . pr. L. 32. § 2, de condiot. indeb. 
(12. 6.) L. 8. in quib, caiiss. pign. tac. (20. 2.), compared with many similar 
passages which are cited post, §§ 91. 144. 484. 499. Thibaut Yersuehe 2. B. 
p. 132 — 158. I. Pan. de grati animi ofiiciis. Lugd. Bat. 1809. p. 146 — 148. 
G. Boreel de vefcerum lOtorum honesfeatis studio. Lugd, Bat. 1823. 

gL. 10. § 1. de iust. et iur. (1. 1.) Savigny System B. 1. § 59. 

^ Sintenis Civilrecht B, 1. § 5. But see Welcker Rechts — &c. Lehre, 
544—552. 


2 
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II.-~0P POSITIVE LAW m PIETICFMB.* 

§ 10 . 

PuHitive law which is hy far the iiiost important of all tlio 
suorcoB of law^ may arise either from commands proceeding 
directly from the snpremo power of a state, or from the concurring 
views either ui* the judicial authorities or of the individual 
mcBibers of that state, hy virtue of a sort of lawgiving* power 
entrusted to or toft with them hy tlio supreme authority. Law of 
the first clescription, whether it bo actually written or not, is 
usually called Ins eeriidum, law of tlie two last descriptions 
Jus non script um. According to some writers these expressions 
have a technical and so to spealc cla.ssieal signification but the 
Kuinans seem to have under^l^ood tliem in their litei’al ordinary 
iiieaning,*^ For the sake of eonforfning to usage the technical 
SOBSO must however be examined and explained. 

1 Written Law. 

A. DIVINK LAW. 

§ IL 

]h)sitirc written law is divided, by those wdiolielieve in a Divine 
rovelaiion, into I divine and ITfvman, ^.fho former again is either 
PaHtcnIar OT Unhr.rml^ according as it is applicable to a certain 
class of persons only, or is binding on manldnd in general. ^ That 
the Old Testament is applicable to the Jews is considered by 
as clearly established;* but there is no unanimity of opinion upon 
the question whether the Bible is universal law for all manldnd 
or is only to be considered binding upon Christians.® The Jurist, 

^ 0. L. Orel! de origine efc virfcute inris non script!. Titeb. Giiirk 

Band. 1. Bd. § 82. Zimmern Gesch. d. Bom. PrivatJl, 1. Till. ^>1-— ,>k 

^ L. 32. pr. L. 36. de LL. (L 3.). Noodfc ad Pand. L. L Tit. 1. in rned. 
Iljinsei Ilandbnch dor Instltutionon B. 1. 210-299, 327-362. 1 Sav. Syst. § 22. 

^ Upon the other particular laws o£ the Jews see .Blume daa Kirebonrocht 
der J uden und Christen. % Aufl 17—2I , and upon tbo duty of Jews to con- 
form to German law, see Rheinisches Sins. 3. Jabrg. ' Mr. 24. 

^ Compare Meister nnra ins divin. deiiir posit, miiv. (in eius excro. P. 1.) 
Michaelis Mos. Becbt. 1. Tb. § 2. HellfeM de leg. Mos. valore bodiern. (in 
his Opnso.), Bericht. m. Zus. z. d. Inst. d. E. B. 140-“ 15L Sebdman 
Handb. % B. 32-46. 
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holding himself aloof from every religions sect^ can only observe 
that the Bible is not universally promulgated. Whether the Bible 
was' intended to be universally binding, whether the Mosaical 
law“ is or not entirely repealed by the New Testament, and 
whether the last does or not contain moral precepts only® are 
questions which must be answered by Theologians and not 
by lawyers. Thus much however is juridically speaking clear ; 
According to the Roman law the moral precepts of the New Testa- 
ment, so far as they are confessedly the foundations of duties of 
lore, cannot be considered, in a Christian state, as non- existing, 
but must rather be therein treated in the same way as the Romans 
treated recognised moral duties {ante § 9). 

« 

B. HUMAN LAW. 

§ 12 , 

Adopted Law. — The positive Human Law of Germany is partly 
adopted, i.e. derived from ‘the law of other countries, partly home-- 
sprung, i.e. of German origin. The former consists of — 

I. The Roman Law contained in the collections of Justinian, 
viz. the Institutes, Pandects or Digest, new Code and Novels^so 
far however only as they are glossed 

II. The Canon Law consisting of — 


n As for example K. L. Ritzsch iib. die Ungult. d. Mos. Ges. &o. Witteiib. 
3800. 22 supposes. 

o As is declared amongst others by Popp v. Ehescheidiingen. 1 — 3. Abh* 
p Of a contrary opinion are C. A. Beck de novell. Leonis earumque usu et 
anctoritate, and Dabelow Handb. 1. 198—201. Wening Lehrb. 1. B. 

Einl«i§ 2. But compare Walch controv. p. 11. Zepernick mantiss. ad Beck ' 
de Nov. Leon. cap. 3, On the nnglossed passages in the Codex see G. W* 
Hugo nber die iiicht glossirceu Stellen in Codex. Jena 1807. Gliick Handb. 

1. p. 271 — 274 G. A. Cramer sacra natalia Priderici VX etc. KiL 1826, p. 

47 — 59. K. Witte die leges resfcifcutae des Jiistinumeischen Codex. BresL 
1830, and ou the number of glossed novels ; Hugo civ. Mag. 3. B. Nr. 2 & 7 
P. P. Weiss hiscoria Novell, litterar, Partic. 1. Marb. 1800. Thibant civ. 
Abh. 215. Savigny Zeitschr. 4. B. Nr. 4 Gliick Haiidb. 1 B. 231—233. 
Biener Geschiohte d. Novellen 243 — 249. On the different vf^ws of the 
Glossators see G. Haenel dissensiones dominorum. Lips. 1834, and te their 
history F, v. Savigny Gesoh. d. E. E. im. Mittelalter. Heidelb. 1815—1831, 
See too Oseubriiggen iu Linde Zeit*schrifb Bd, 17. Nr. 11, 
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L Tlio Beereiuni Gratiani contaiBirig excerpts from tlie 
FatlicrSj several eeclcsiastiral and temporal laws, composed 
A.i), lloi ; 

2. Gregoi'y tlio IXtli^s collection of Decretals {Liher extra 
l)ecretum)j witli similar contents publisliccl A,n. 

3. The collection of Decretals ’by Boniface Vlir. {Liher Sextus) 
A.B. 1298. 

4. A colleetioii of orders of Clement Y. {Clehwnthyx:)^ composed 

A,n. mh 

5. The so-callcd Kvfravagantes of John XXIL collected a.b. 
1340, and the E-iiravaganfes co'uimunes ol a.tk 1483; the former 
consisting of Decretals of John XXII., the latter of Decre^tals of 
the Popes from Urban IV. to Sixtns^IV.^ and both made la-w by 
Gregory XIII,, a,b. 1580.^ 

ILL The Lihri or consueiudines Feudoruni commonly printed 
at the end of the Corpus Juris CivilisJ 


§ 13. 

Tho law adopted from the above sources is only binding in 
Germany/ so for as f he hnmospriing law and its anologies do not 
interfere with itJ The application loo of tho laws coniaiiiod in 
the above colloctions becomos less and less frequent in propor- 
tion as the circumstances for vrhich those laws were made 
cease to oxist.“ The fact that laws better adapted to existing 
circumstances are required, or that the reasons of the Roman 


Q J. W. Bickell iiber die Extrawxgantensainmluiigen. Marburg 1825. 
Their reception is to be proved. 

' B. A. Laspeyxes iiber die Entstehmig und die altcsfce Bearbeitiing der 
Libri feudornm. Berlin 1830. 

Not. 0. V. 1512. I. § 1. 3. K. G. O. V. 1555. Th. l.Tifc. 13. § L H. Cr. 0. 
Art. 118. 120. A. Buck de auctorit. iur. civ. Lips. 1676. Walcli controv. 
p. 3. ‘1 Peculiar ideas are held by Tbiison Griinds, eiuos allg. positivon 
Privatrcchts. Kiel 1828. Preface. 

t li. 6. § 1, do Y. S. (50. 16.). L 1. Uuck de Iiodierno inris Botnani tisti. 
Tubing. Ib30. Yogol iiber die Besfcandfcheile dea Fandektenrechts. Leipz. 
18SL 18—32. 49—86. 

- ^ Weber’s Beiex. mt Bafdrd. einer griindi. Theor. v. bent, Gebi% des S. 
B, (also in his Yers. L B* Nr. IJ. 
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Laws liawe ceased^ is no Juridical ground for their non-enforce- 
ment.^ 

§ 14 . 

Homesprung Law.-“Of homesprung laws some are binding oyer 
,the whole^ others over certain portions only of Germany. The 
former consist of the laws of the German Empire^ and confedera- 
cies® (Beichs-und Bundes-geseUe) ; the latter are either Territorial^ 
Provincial or Locals according as they are bindii^g over a territory 
consisting of several Px’ovinces^ a District of the same^ or only 
single places. 


2. Unwritten Law. 

§ 19^. 

With regard to unwritten law it is necessary to observe in the 
first place that every person who is not prevented by a written 
law can, without requiinng any general permission or special 
approval from the supreme power, subject himself to laws by 
agreeing to observe them ; but in order that a person may be 
bound by a law which does not proceed from the supreme power, 
and which such person has not himself agreed to observe, proof 
must be given of the existence either of some general per- 
mission or of a special approval of the supreme authority, by 
virtue of which the necessity is imposed upon him. Laws of the 
first description may, for the sake of brevity, be termed conventional^ 
and those of the second description ordained unwritten laws. 

A. JUDICIAL DECISIONS. 

§ 16 . 

T© the last-mentioned class of unwritten law belong Judicial 
decisions* (res judieatce). In every tribunal those rules, whether 
relating to mere judicial fox'ms,*^ or to points arising in the course 

^ Thibaut Theorie d. log. Ausl. § 16. See however Schweppe Bom. Fn>. 
E. 1. B. § 16. contra W. Miiller Civ. Abb. Bd. 1. Giess. 1833. Nr. 5. § 5. 

y Mevius P. 2. Dec. 185. Hufeland^s Beitr. 1, Eft. 3. St. Savigny System 
Bd. l.§2. „ ■ ^ 

^ These are only binding after they have been promulgated in the state to 
which they are to apply. K.E . W eisz deutsches Staatsrecht. Eegensb, 1843. § 7, 
S‘ Stryk de stylo curiae (Diss. T. 1. n. 23.). 
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of litigation, y \vliicb buve beeu in fhal trihnnal fri‘qvii‘iitly and 
constantly recugniscd and acitMl upon, innsi,, so fa-r as tiiey are 
uniform and nut aya/as/ law,** continue to l)o re(?ogni.sed and acted 
upon® in all future paralUd cases.** The decisiims of one trilnmal 
arc not binding n])un am>tlier of C(M>r<!iiiate jurisdicti‘}ii ; but 
those of a superior are landing on an inferior tribunal, not, 
however, to such an extent as to interfere with a, decision already 
perfected/ The opinions of jurists, although they may under 
certain circumstances be considered as authority, have nut the 
same weight as judicial decisions/ 

It is not imcommon to denote judge-made law and customary 
law taheil togcdlier by the term (ilh<ierva niia ; this word strictly 
speaking however signifies tliedacit agree?nents of the members of 
a Collegium. These agreements merely require for their validity 
the single act of assent/ 


B. CUSTOMAllA^ LAW. 


§ 17 . 


Equal legal force belongs to Customary law (Jus consuvtudinn^ 
rium^ consicetudoj mores majarum.)^ 


L. 4. L. LI G. ilc senient. ei intvrloc. (7- 45.), 

« Jj. 38. de LL. (1. 3.) L. 3. 0. de aediiic. privat, (8. 1(1) L, 1*3. § 5, 
de E. 0* (4. 1.) L. 11. 0. de iuiur. (0. So.). The contrary is suppoweci by 
E. A. Haas Vers, fiber denrechtl. Worth d. Gerichtsgobr, Erl. 17h8. §-7—30. 

• Jordan im Archir fiir civihsr. Pras, 8. B. 9. 191—3G0. See eontm A\/ 
Muller tiU sup. Nr. 5. Wacliter im Archiv fur civ. Prax. B. 23. Xr. 15. 

^ Berger oecou- iur. L. 1. T. 1. § 19. not. o. 

® arg. § ult. I. de safcisdat. (4. 11.) J. B. A. § 137. Scliweppe Rom. Priv. 
li. L B* § 6. Savigny System 1. B. § gO. See especially Wening Lehrb. 1. B. 
-§16. 

^ I, H. Boehmer de iniusta tbeor. efe prax. opposit. & de servitnte triturac 
foreasis (in Exerc. ad P. T. ].). Savigny System 1. B. § 19. 20, 

« Gribner deobserv. eolleg. lurid, (in opusc.)* Schnaubort Beitr. z, Staats-u. 
K. R. 1, Th. Nr. 6. Maurer jur. Abh. 1. S. Nr. 0. 

^ C. Thomasiusde iure consuet, et obaervantiao. Hal. CL 0. Hofiteker 
de itiro consuot. Tub. 1774. Meurer jur. Abh. u. Beobacht. 1. Nr. 4. 5. 6, J. 
N. IC Guilleaume Abh. d, Eechtslehre v. d. Gowolinheit. Osnabr. 1801. 
(Hlibner) -^lericht. u. Zusatze zu den lust, des B. R. § 12, K, H. L. Yolkmar 
Beytr^zurTheoriedes G. R. Braunschweig 1806, Babelow v* der Ver jihrtiag. 
3. B. 108 — 184 0. 0. W, Kldtzer Y ere. eines Beitrags mv Revition der Tlieorie 
vom Qewokttheitsreoht. Jena 1813. Archif filr civiiist. Prai, 3, B* Nr. 18. 
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Wlien certain persons liave by common consent purposely* 
followed a certain rnle^ and liave^ wbethei' by acts or forbearances 
{constieiudo affirmativa, nerjativa), recognised sncb rule as binding 
upon tbeiB; there arises from this common will so evidenced a 
law wMcli obliges every individual wbo can be reckoned as one of 
these persons^^ provided the custom be not iinreasonabloj* and 
provided also it relate to those matters to which the written law 
does not apply [cousuet'iido coustitiitivci). Customs which are 
opposed to written law [corTectorice, derogatoriw) are held by 
Roman jurists to be invalid^ unless they have been specially 
confirmed by the supreme power of the state^*” or have existed 
immemorially and it is immaterial whether they consisifin a mere 
non-observance of the written law {^esuetndo), or in the observance 
of new principles opposed t(\such law consiietiidines abrogatorim f 


E. F. E. Schmidt Yers. einer Theorie des Gewobnlieifcsrecbts. Leipz. 1825. 
Perfectly new views are advanced by G. P. Pucbta das Gewobnheifcsr. 2 Bde, 
Erlang. 1828. 1837. ii. Savigny System § 28—30. Against them see J. F. 
Kiernlfi Theorie des gemeineu Civilrechts. Alcona 1839. B. 1. § 2, and on the 
difference between them and those commonly held Hansel Institutioiien B. 1, 
340-359. 

i See as to the so called opinio necessitatis Kldtzer loc. cit. 189 — 214. 
Sohweppe Bom. Priv. R 1. B. § 33a. 35. 

§ 9. I. deiure nat. (1. 2.) pr. I. de acquis, per arrog. (3. 11.) L. 32 — 38. de 
LL. (1. 3.) L. 8. de R. N. (23. 2.) L. 1. § 15. de iiispic. ventre (25. 4.) L. 2. 
G. quae sit long- coiisu. (8. 53.) 

i Nov, 134. c. 1. cap. 11. X. de consuet. (1. 4.) cap. 1. de constit. in 6. (1. 2.) 
G. A. Struv de consuet. rationab. et irrationab. len. 1667. 

“ L. 32. § 1. de LL. (1. 3.). 

According to the common opinion immemorial custom though opposed 
to written law is valid. See § 197. , 

L- 38. compared with L. 39. de LL. (1. 3.) L. 2. 0. quae sit 1. consu. (8. 
53.) L. 5. 0. de LL. (1. 14.). Opinions are very much opposed as to this. 
Cocceii I. 0. L. 1. T. 3- qn. 4. F. 0. Oonradi de consuet. legem baud vincente. 
Helmst. 1745- Hiibner loc cit. 164 — 169. 0. G. Schweitzer d© desnetudine. 
Lips. 1801. Schoman Hatidb. 1. B. 56 — 64. Klotzer 85— 126. Vangerow 
Leitfaden fiir Pandekten-Yorlesungen B. 1. § 16. Many are of a different 
opinion, see G. H. Ayrer de consuet. legem vincente. Goetting. 1763. Gliick 
Pand. Bd. 1. § 93. Gesterding im Arch, fiir civ. Prax. 3 Bd. 271 — 283. 
Schmidt loc. cit. 7 — 50. Senffert im Arch. f. civ. Prax. 11. Bd. 357 — 3^5.Puchta 
loc. cit. 81—91, 117. 118. Fritz Brlauterungen. 1. Hft. 36 — 38. The contrary 
is the case by the common law cap. 3. 8. 11. X. de consuet. (1. 4.) cap. 
L 2. 3. aod. in *6. (1. 4.), See contra ETotzer 104 — 120, Schmidt loo. 
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and it is also immaterial whether the customs have or have not 
been confirmed bj judicial decisions.^ 

§ 18 . 

Its Requisites.^ — Besides the above-mentioned negative requisites^ ^ 
every valid custom pre-supposes a rule which the majority*^ at least 
of a cei'tain class of persons have observed as bindings and that 
not secretly/ but Jcy an^ on the whole^ unbroken'^ series of similar* 
acts. It is impossible to state how many such acts are necessary 
to the validity of a custom this question^ however^ is not to be 
left to the fnere fancy of the judge/ but he must endeavour in 
each particular case to ascertain whether from the number of 
acts an intention common to tjie class of persons in question can 
be fairly inferred. ^ 


§ 19 . 

Its Legal Force. — A custom with the above requisites does not 
I’equirOj in order to become bindings any special recognition from 
the supreme power/ or confirmation by judicial decision/ or 

cit. 57 — 76. Savigiiy System Bd. 1. § 13. 18. 25. 30. Archiv f. civ. Prax. B. 27. 
Nr. 8. 

P See however Leyser spec. 9. m. 10. compared with Harfelebeu spec. 11. 
med. 10. Miiller ad Leyser Obs. 37- 

^ Froben on this §. Savigny System B. 1 . § 29. Weiske Rechtslexikoii 
B. 4. p. 842, 

^ Lauterbach coll. L. 1. T. 3. § 33. 
s Ell'otzer p. 182 — 188. 

t L. 1. C. h. t. (8. 53.) See too Gliick Pand. Bd. 1. § 87. 

L. 3. 0. 1. c. 

^ Some others think differently. ^See Kochy Medit. 1. Nr. 8. Meditat, 
► liber versch. B. M. 3. B. Nr. 182. - ^ 

y See contra the authorities just cited and Gliick Pand. Bd. 1. § 86. 
Klbtzer 164 — 172. 

2 cap. 1. de constitut. in 6. (1. 2.)Weber Beflexionen (Yersuche 1. B. Nr. 1.) 
§ 24. Klotsser 38 — 85. Against this L. 32. de LL. (1. 3.) is frequently cited, 
but without reason. See however Scboman Handb. 1. B. 28 — ‘56. Even the 
general assent of the supreme power is held to be unnecessary by Muhlen- 
bruoh Pand. Bd. 1. § 38. Note 15. Schweppe Bom. Priv. B. 1. B. § 34 ; to this 
however \?e may say'Vhat ought to be should not be confounded with what is. 

«• L. 34. de LL. (1. 3.) is not inconsistent with this, neither are L. 3. 0. de 
aedific. priv. (8. 10.) L, 1. 0. quae sit long. cons. (8. 53.) Cramer Obs. iiir. 
UP. 'it. 3. Obs. 847. Meditationen iib. versch, B. M. 3. B. Nr. 183. 
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the laps^ of a long, determinate or indeterminatej period of time/ 
still less of tlie time requisite in cases of prescription.® Nerer- 
theless^ by lapse of time tbe existence of the common will is 
more easily placed beyond donbt^ and it may be considered as 
established by a regular judicial decision.*^ For this last reason^ 
judicial decisions ^which are distinguished from customary law by 
our jurists and the Eomans^® may^ to a certain extent^ be con« 
sidered a species of it.^ It is not^ moreover^ alt^olutely essential 
that all the acts should be precisely similar ; for this is not 
required by any law/ and a common intention and practice may 

easily exist notwithstanding some few exceptional cases. 

* 

§2or 

• 

Proof of Customs. — In order to prove the existence of a custom^ 
it is only necessary to show the existence of its positive requisites 
{§ 18 ). It is for those who deny the custom to show that it is 
unreasonable^ contrary to law, or has been interrupted.* Ordinary 
evidence is admissible in these cases. Consequently — documents^ 
provided they are of themselves admissible in evidence, and 


Klofczier 148—164. Yolkmar loc, cil § 44. Savigny System B. 1. § 25. See 
however Meurer tihi sup. 125. Hofacker Diss. cit. cap, 2. § 38., and as to 
modifying customs Wernher P. 9. Obs, 193. Kind qu. for. T. 1. c. 38. 

b Yolkmar ^^hi supra § 33—40., as is generally but erroneously supposed 
from L. 32. 33. 35. de LL. (1. 3). L. 2, 3. 0. eod. (8. 53.). See other views in 
Meditat. liber versch. E. M. 3, B. ISTr. 182. H. Gr. Bauer de ver. iuris consuet. 
I’atiozie lapsuque temp or. ad illud introduc. necess. Lips. 1761. 

c Others think differently in consequence of cap. ult. X. de consuet. 
(1. 4.) cap. 3. eod. in 6. (1. 4.). But sep Meurer uhi sup, 157. 

^ Lfc, 1. C. quae sit. long, consu. (8, 53.). 
e L. 38. de LL. (1. 3.). 

f L. 34. eod. L. 1. 0. cit. Hofacker prino, T. 1. § 124. See contra Klotzer 
287—296. 

s L.3.§6.detestib.(22.5.). Klotzer p. 173— 181 . The contrary is generally 
supposed on account of L. 38. de LL. (1. 3.) L. 1. 3. 0. h, t. (8. 53.) L. 3. 
0. de aedific. priv, (8. 10.). But these passages, to say the most, only refer to 
judicial decisions, if, in fact, to them. Schweppe, ubi supra, B. 1. § 36. 

b B. H. Kemmerich de probat. consuet. et ohservantiae. len. i732. 1746. 
1773. Gaertner med. Sp. 1. m. 12, Putter Beitr. 2. Th. Nr. 39. Cocceii I. 
C. L. 1. T. 3. qu. 15. Savigny System B. 1. § 30. 
i Kemmerich 1. c. Sect. 2. § 6. 
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particularly relate to the disputed facts witnesses Who aro 
intimately acquainted with the custom^ and who need not exceed 
two in number^ if they can testify to as many facts as happen to 
be required oaths, namely, the suppletory oath, provided the 
person giving evidence is acquainted with the necessary facts,” and. 
also the juramentim delatmn.^ Evidence, however, of this kind 
ought not to be afterwards used against a third party 

Customs which are notorious and with which the tribunal is 
acquainted, requne no proof. 

C. OTHER SORTS OF UNWRITTEN LAW. 

§ 21 . 

In addition to the above, we may here mention all testamentary 
dispositions, all those rules which a pater familias may set to 
his children, and also the laws of societies. The last require 
further notice. 


§ 22 . 

The majority of any number of persons associated for a 
determinate purpose, whether they form a mere society or are 
endowed with the rights of a corporation (§ 109, 113), have 
the power of binding themselves by conventional rules {statuta 
conventionalia) ; and such rules are valid without any special 
consent proceeding from the supreme power of the state,^ provided 
they do not conflict with those laws of the state which are 

k Wernber P. 4. Obs. 110. Mevius P.'4. Dec. 2. Struben 2, Th. 59. Bd. 
Hartleben med. ad Pand. Sp. 11. med. 13. But see Leyser Sp. 9. m, 9, 
Miiller ad Leyser T. 1. Obs. 36. • 

1 Kemmerich 1. c. § 17. Pufehdorf T. 2. Obs. 138. • 

^ Gliick Pand. B. 1. § 87. More are thought necessary by Kemmerich L o. 
Voet L. 1. T. 3. § 34. 

Kemmerich 1. c. § 17. See contra Yoet 1. c. § 33, Struben 4. B. 163. Bel. 
An oath of belief is thought by many to be sufficient. Wernber P. 1. Obs. 38. 

0 See contra Malblanc de iure-iur. § 44. 

P Tit. 0. inter alios acta (7. 60.), compared with Seuflert ErOrt. einjaeln 
Lehren. Abth. 1. p. 30. 31. 

4 Gonni? Handb. d. Proo. 3. B. 32. Abb. § 11. Martin and Walch Mag. 
f. d. Proo. 1. B. 85. 86. 

^ I. H. Boehmer de natur, statutor, (Exero. ad P, T. 1,), Majer's 
Autonomie, 2. St. § 64—68. 
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unalterable by its individual members.® In order tbat the rules 
of any society may alter such laws as those last mentioned^ or in 
order that their rules may be binding on third parties (st&^tiuta 
legalia), it is necessary that the special permission of the supreme 
•power to that effect be obtained.^ The legality of regulations 
made by municipal authorities relating to matters of police 
depends consequently upon the fact that those authorities are not 
merely heads of the municipality, but representatives of the 
supreme executive power.'^ 


§23. 

Conventional unwritten law consists of as many and various 
rules as there are binding agreements of the nature mentioned 
(§15). Its limits are deducible from the fundamental doctrines 
relating to agreements hereafter to be examined. The unwritten 
laws which are set by individual members of a state to themselves 
or others are usually called autononiical laws.^ 


« Miiller ad Leyser Obs. 22. 26. Riccius v. Sfcadtges. 2, Bd. 6. Hptst. 

Riccius 16. Hptst. § 10, seg. 

^ Riccius 5. Hptst. 

X Piitter'Beitr. 2. B. Nr. 21. Majer Autonomie. 1. St. §23. ITeiske 
Reohtslexikon B. 1. 639. Hansel Institutionen B. 1. p. 364“ 
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CHAPTER III. 

OJ THE BINDING BOWEE OF LAWS. 

4 

1. In general. 

§24. 

As riglits and duties are inseparable (§ 1) every law which is 
compulsory (jus cogens) is also peiiaiissive (jus permissivum) : 
and a law of either description^ whether commanding something to 
be done or not to be done (jtis prceceptiviim v, proliibitivim) may 
be either absolute (absolute) or qualified (secundum quid), A 
permissive law which is not compulsory, and a compulsory law 
which is not pei'missive, can no more be imagined than a duty 
without its correlative right, and vice versd : but yet the adjectives 
compulsory and permissive may be conveniently applied to a law 
according as compulsion or permission appears to have been the 
immediate object which the lawgiver had in view/ When a 
law is duly conformed to. Justice is said to be done,* and as 
there may of course be justice both when the strict letter of the 
law is followed, and when regard is paid to the surrounding cir- 
cumstances, the old scholastic writers were induced, to the great 
confusion of the ideas of themselves and their readers, to divide 
JusUtia into two classes, commtdaiiva (absolute) and distrihutiva 
(relative, qualified)^ » 


Y Much that is good and bad has been written upon this. See Oocceit 
ius contr, L. 1. T. 1. qu. 5. 

« The moderns name it externa, e^pleiriss, as opposed to non-compulsory 
and merely moral justice, which they call inferna, attrihuirix. The defini- 
tion in the Corpus Juris, L-. 10. pr. de just, et jur. (1. 1.) refers rather to 
the lattef? it has been defended by Welcker^Rechts. ^c., Lehre, p. 644—552, 
and by 'Warnkonig, Bechts. philosophic, § 82—84. 

^ Compare Polackmathes. for. Cap. 2. INr. 1. Averanii interpret. L. 3. c. 
6. Leyser Spec. 1. med. 8. 
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2. Of tlie time from wMch Laws are binding. 

§ 25 . 

The binding power of Positive laws can commence only from 
tbe moment wben tbe event which gives them birth is complete 
and perfected. Written laws^ therefore^ become binding from the 
moment of their promnlgation^^ and not before ; but they do not 
necessarily become binding immediately after promulgation if the 
time from which they are to take effect be deferred by the law 
giving power/ or if he on whom they are intended to be binding 
can prove an excusable ignorance of the fact of their pablication.^ 
Although the judicial authorities are bound of their owD^accord to 
make themselves acquainted with the promulgation of the written 
laws as with the existence of |he customs of the country over which 
they have jurisdiction/ yet the fact of promulgation must^ if 
disputed, be proved like any other fact^ and that moreover for 
all places in which the law is to be binding / but when the fact 
of publication is proved, it is not necessary to prove further that 
the'law has begun to operate.^ 

3, Of the events to which Laws are applicable. 

§ 26 . 

When the time for a law to take effect has arrived it becomes 
applicable only to future^ not to past transactions^ — i. e. not to 
those by which a right has already been acquired f but yet when 

^ L. 65. 0. de decurion. (10. 31). The opinion of Stryk U. M. L. 1. T. 3. 
§ 15. & Oocceii I. C. eod. Tit. qu. 8., that on account o£ ITov. 66. c. 1. a law 
in cases of doubt takes effect two mo»ths later is incorrect. Wernher P. 

4. Ohs. 201. Leyser Spec. 7. med. 8. 

® As, for example, in h[ov. 58. Nov. 116. cap. 1, 

^ Nov. 66. 0 . 1. Paber in Ood. L. 1. Tit. 5. Def. 3. Riccius v. Stadb- 
gesetzen. 2. Bd. 7. Hptst. § 3. 

^ Weber v. d. Beweisfuhrung Nr. 21. 22. Puchta Gewohnheitsr. 1. Bd. 
107—112. 

^ Miiller ad Leyser Obs. 14. Harbleben med, Sp. 8. Gartner med. Sp. l.m. 
9. Of a different opinion is Leyser Sp. 7. m. 1. 2. and YoL 12. Sp. 7. m. 6. 

Riccius tili BWpra, 2. B. 8. Hptst. . ^ 

h L. 7. 0. de LL. (1. 14). See Proben on this §. 

i L. 17. 0. de fide instr. (4. 21.) L. 29. in f. C. de testament. (6. 23.) L. 65. 
C, d© decurion. (10. 31.) L. 23. § ulb. C» mandat. (4. 35.) L. ulfc, 0. de pact. 



22 


BETROSPECTIVE LAWS. 


oue law is passed' to explain the meaning of another^ the fomier 
must be considered as relating back to the time of the publication 
of the latter.'' If it be expressly declared in a law that it shall be 
retrospective in its action it must have this effect, but even then 
such transactions as have been brought to a close by agreement, 
payment, or judgment,' as well as those causes in which an appeal 
from a former judgment is pending,” must be governed by the old 
laws. 

pignor. (8. 35,) L. uii. § 15. 0. decaduc. (6. 51.) L. 12. 0. de suis (6. 55.) Nov. 
18. c. 5. Nov. 22. c. 46. 47. Nov. 54. c. 1. Nov. 68. c. 1. Nov. 73, c. 9. 
Nov. 76. c. L Nov. 89. o. 7. Nov. 98. o. 1. Nov, 99. c. 1. Nov. 118. o. 6. 
Nov. 158. praef. (ungl.) The arbitrary L. 27. pr. 0. de usuris (4. 32.) has 
nevertheless caused considerable difference of opinion upon this head. 
Compare N. 0. Lyncker de vi legis in praeteritum. lenae 1681. 1751. Th. 5. 
EeinharthadChristiuaeum Vol.l, Obs, 49! n. 5. Huber prael. L. 1. T. 3. § 
10. Miiller ad Leyser Obs. 15. Conner Archiv 1. Bd. 1. Hft. Nr. 10. Chabot 
de L’Allier questions transitoires. Paris 1809. 2. B. 4. Sirey Journ. 1809 II. 
277. und. Bibl. du Barreau, 1809. 1. 97. TJeber die zuriickwirkende Kraft der 
Gesetze, aus dem Franz, v. Blondeau. Biisseldorf, 1810. Pfeiffer Eechtsf. 
Hannov. 1810. 1. 2. Hft. Germania. 3. B. 1—3. Hft. Nr. XVL A. D. Weber 
liber die Eiickanwendung positiver Gesetze. Hannov. 1811. 0. 0. J. v. 
HerrestorfE iiber die zuriickwirkende Kraft der Gesetze. DiUseldorf, 1812. 
vei’bessert Frankfurt, 1815. 0. G. Overbeck iiber die Fortdauer der Giiltig- 
keit alterer Hypotbekeu auf Mobilieii. Hamb. 1812. Zeller iiber Fortwir- 
kung der alten Statute auf Giiterverhaltuisse und Erbscbaften. Heilbronn 
1813. EehbergiiberdenCod.Nap.62 — 90. T. Wiesen iiber dieriickwirkende 
Kraft der Gesetze. Frankf. 1814. J.N. Borst iiber die Anwendung neuer 
Gesetze auf frliher entstandene Eechtsverhaltnisse, Bamberg 1814, F. K. v. 
Strombeck Beitrage. Getting. 1816. Nudhart Controversen im Cod. Nap. 1. 
B. 11 — 220. F. Bergraanii das Yerbot der riickwirkenden Kraft der Gesetze. 
Hannov. 1818. J. S. Yerburgde lege ad praeteritum nontrahenda. Lugdun. 
Bat. 1828. F. A. von Zu-Ebein Beitrage. Miinchen 1826. 1, Hft. Nr. 2. 
Mittermaier im Arebiv fiir civ. Pra^?. 10. B. Nr. 4. G. v. Struve iiber die 
Anwendung neuer Gesetze. Getting. 1831. Linde Zeitschr. 5. Bd. Nr. 10. 
Fritz Erlauterungen 1. Hft. 41—44.' Yangerow Leitfaden § 26. 

^ Nov. 19. praef in f. Lyiioker 1. c. T. 39 — 42. Yoet L. 1. T. 3. § 17. 
Leyser Sp, 7. m. 6. v. Berg Beobacht. 4. B. Nr. 10. Bergmanii 60 — 64. 
196—203. Grolman u. Lohr Magaz. 4. B. 2, 3. Hft, 265—283. See for a some- 
what different view die Bericht. u. Zus. zu deii Inst, des E. H. 174. 175. 
Hufeknd Geist des Eom, E. 1. Thl. 52—60. 

^ L, 21, in. f. L. 22. § 1. 0. de SS. eccl. (1. 2.) L. un. § 4. 0. de contract, 
iudio. (1.^3.) L. ulfc. § 5. C. de legit, hered. (6. 58.) L. 17, 0. de fide instrum. 
(4, 21.) Nov. 19, praef. 

^ Of a different opinion and against Nov, 115. cap. 1., is Gliick Pand. 
B, 1. § 31. 
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4. On whom Laws are Binding. 

§ 27. 

Laws promulgated by the supreme power of a state are binding 
tbrougbout tbe wliole of sucb state^ and are applicable as well to 
persons as to things. Those who are subject generally to that 
supreme power are everywhere bound by such laws ; but foreigners 
are only bound thereby so long as they remain in that state^ 
and as regards the transactions entered into by them whilst there.*' 
In cases of doubt moveable things must be governed by the laws 
to which their owner is himself personally subject.® The extent 
to which any particular unwritten law is binding must t)f course 
depend on its own special nature. 


§ 28. 

The sovereign, so far as his private is distinguishable from his 
public capacity, is, according to the general opinion, subject as a 
'private person to the laws emanating from himself ;P but it is 
otherwise if he has expressly excepted himself from their operation, 
or if by including him the rights of private individuals would be 
prejudiced, or those of his subjects generally be interfered with. 
It must not be forgotten, however, that if the sovereign be 
supreme, no compulsion can be legally employed against him, in 
case he does not obey such laws.*! The Eoman law declares the 
reigning person not bound by his laws,*^ although the Emperors, in 
point of fact, often subjected themselves to them® The same 
principle was formerly considered to be applicable to the Emperors 


n See below § 38. Sintenis Civilrecbfc. B 1. § 7. 
o Eiccius V. Stadtges. 17. Hptst, § 1. 2, 8. 

P Sintenis uhi supra. Note 47. 

^ Compare Wachendorf de principe legib. solubo (in eius Biss, triade. Ulfcr. 
1730.). Schnaubertde principe legib. solubo. len. 1793, translated with notes 
by V. Hagemeister under the title : Auch der Eegent ist an die von ihm 
gegebenenGes.gebunden. Eost. u. Leipz. 1795. G6bt.gel.Anzeig2^795.83. 

^ § ult. 1. quib. mod. test, infirm. (2. 17.) L. 4. L. 10. 0. de LL. (1. 14.) 
L. un, § 14. 0. de caduc. toll. (6. 51.). 

« L. 31. de LL. (1. 3.) Nov. 105. cap. 2. § 4. Huber Digress. L. 1. c. 18. 35. 
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of Germany/ wliilst territorial Piinces were, subject to tlie above 
qualification, bound by tbeir own laws.^ 

5* Effect of ignorance and mistake, 

§ 29. 

Every subject is bound to be acquainted with, and to conform 
to, all laws duly promulgated.* Wevertbeless cases may occur in 
wbicb an error fwbetiier consisting of ignorance or mistake, for 
tkat is immaterial) as to law or fact may be legally excusable.* 

I. Witb^espect to ignorance or mistake concerning law ; 

1 . It igf a general principle tkat ke wko migkt have made kimself 
acquainted witk tke law, but did not, must bear all tke conse- 
quences of Ms ignorance, sfiould tkey even extend so far as to 
deprive kirn of property already acquired by Mm.* If, however, 
Ms ignorance be excusable, wMck ke must prove, tken — 

A. If ke seeks^ to make a positive acquisition, ke cannot, as a 
general rule,® take advantage of Ms ignorance or mistake ; as for 
example, if ke kas neglected to observe some essential legal form, or 
kas been party to some illegal ti’ansaction, or kas allowed a judgment 
to obtain legal force.^ 

B. If ke seeks to avoid a loss, ke is not prejudiced by- 


* Gouner Handb. des Proc. 2. B. 39. 40. 

See tke authorities cited in note (q). 

^ L. 9. 0. de LL. (1. 14) L. 12. 0. k. r. (1. 18.). 
y L. 1. L. 9. § 5. k. t. (22. 6.) L. 57. de 0. et A. (41. 7.). 

* Compare G. L.Boekmerdeiur.et fact, igiior. Goett.1745. Beinkardtv, 
der iur. u. facti ignor. (in kis kl. Sckr. 1. St. kTr. 3.). P. C. Hermann v. d. 
Wirkungen des Irrtkums. Wetzlar 1811. Hnf eland Geist des Bom. B. 1. 
Th. 231 — 241. Grolman u. Lokr Magaz. 4. B. Hr. 4. Archiv fiir civilist. 
Prax. 2. B. Hr. 35. Gliick Pand. 22. B. 262 — 374. Seufiert Erort.^einz. 
Lebren. Abtk. 1, Hr. 11. 

a L. 9. § 3, de iur. et fact, ignor. (22. 6.) L. 9. 0. de legib. (1. 14.) Wernher 
lect, com. eod. Tit. §. 4. See however Leyser Sp. 189. M. 3. Muller ad Leyser 
Obs. 506. Krifcz Becktsfalie. Leipz. 1833. B. 1. Hr. 16. 

^ This distinction is nob approved by Savigny who relies upon L. 
25. § 6. de her. pet. (5. 3.) Savigny System B, 3. Beilage VIII. Hr. 22. 

® £. 7^L. 8. b. t. (22. 6.) L. 11. 0. eod. (1. 18.). An exception, wbick 
Huber Prael. L. 22. T. 6. § 2. carries too far, is contained in L. 10. de B. P. 
(37. 1.) L. 6. 8. C. qui admitti (6. 9.). 

^ L. 56. de re indie. (42. 1.) li. 1.0. de interd. matr. (5. 6,). Arobiv fiir 
civil. Prax. 2. B. 363 — 378. 
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ignoranc© or mistake on kis part/ and tBis is true to suoli 
an extent^ tkat k© may even recover back a sum of money 
not owing^ but paid by kim in excusable ignorance of tke law/ 

2. To tkese general principles tkere are tke following 
exceptions / 

Minors^ if not publicly autkorised to engage in business^^ are 
not^ even so far as regards positive gain^* prejudiced by tkeir 
ignorance^ and tkey need not prove it excusable* 

Soldiers, wkose ignorance also need not be proved excusable, are 
not prejudiced by ignorance, at least in seeking to avoid a loss / 
So tke ignorance of some persons is, in seeking to gwoid a loss, 
excused on account of tkeir simple kabits and want of edncation* 
(rusticitas) ; and, lastly. 

Women are not in some cases required to prove tkeir ignorance 


® L. 3. L. 4. L. 7. 8. 9. eod. L. 7. § 4. de iurisd. (2. 1.) L. 1. § ult de edend. 
(2. 13.). 

* L. 3. pr. ad SOt. Maced. (14. 6.) L. 10. 0. de iur. et fact, ignor. (1. 18.) 
L. 2. 0. si adv. sol. (2. 33.) compared witli L. 14. L. 26. § 12. L. 38. 40. 54. 
59. de cond. indeb, (12. 6.) L. 5. 0. eod. (4. 5J und L. 7. L. 9. § 5. k. t. (22. 6.) 
See for tbe di:fferent opiuious upon this subject G-liick Pand. 13. B. 135 — 152. 
Hermann uhi ewpm § 8. Goceeii 1. 0. Lib. XIL T. 6. qu. 14. Tazigerow 
Leitfaden B. 1. § 83. Anm. 2. Many persons do not take the view above 
expressed, see : Hopfner Comment. § 954. Mote 2. P. Alef de eo quod iust. 
esb circa iuris et facfci ignor. Heidelb. 1747. § 35 &c. Savigiiy System B. 3, 
Beilage VIII.Hr.35-—39. H. B. Ciaussen inder Schleswiger jurist. Zeitschr. 
Jabrg.-1844. 164—257. 

s The presumption in favour of excusable ignorance in the following 
persons must be rebutted by evidence adduced by their opponents : L. 2, 
0. de in ius voc. (2. 2.). 

^ Such persons, except as to the business in which they are authorised to 
engage, are to be treated like other minors. Burchardi Wiedereinsetzung 
in d-^origen Stand. 223. 224. 

i L. 9. pr. de iur. et fact. ign. (22. 6.) L. 2. L. 11. 0. eod. (1. 18.) L. 38. § 7. 
ad L. lul. de adult. (48. 5.) L. 4. 0. de incest, nupt. (5. 5.). L. 8. 0. de in 
int. (2. 22.) L. 2. 0. si adv. del. (2. 35.) L. 9. § 5. de minor. (4. 4.). Lauter- 
foaoh coll. L. 22. T. 6. § 14. Vangerow uhi auprat § 83. Anm. 1. 

^ L. 25. § 1. de probat. (22. 3.) L. 9. § 1. h. t. (22. 6.) L. 1, 0. h. t. (1. 18.) 
L. 1. 0. de rest. mil. (2, 51.) L. 22. pr. § 15. 0. de iure delib. (6. 30.) L. 5. C. 
de his qui sibi (9. 23.). Markart exero. II. c. 3. § 3. goes, on the whole, some- 
what further. Savigny ubi supra 439 explains the modern appljy;;0.tion of 
this principle. 

1 L. 25. § 1. de probat. (22. 3.) L. 7. § 4. de iurisd. (2. 1.) L. 1. § 5, de edendo 

4 



26 


lOXOEANCE AND MISTAKE* 


excusable for example^ in certain crimes/ in recoxerisg money 
paid when not due^® and in case persons legally incapable of being 
sureties are accepted as such by them in a civil siiit.^ 

These three last classes of persons do not cease to form 
exceptions to the general rule, by the mere fact that they might 
have acquired knowledge, but the case is different if they have 
heedlessly shunned it.^ 

II . With re^:>eot to ignorance or mistake concerning matters of 
fact, it is a general rule, that ignorance of a personas own affairs 
is always prejudicial to him, unless he can show that it was 
excusable f but ignorance of other circumstances is never^preju- 
dicial unless it can be shown to result from gross negligence.* As 
there are no special laws r^ating to the proof of ignorance, he 
who seeks to avail himself of it mu^t prove its existence by such 
evidence as is applicable to ordinary cases ^ his oath alone is 
consequently not sufficient.^ 


(2, 13.) L. 3. § 22. ad SOfc. Silan. (29. 5.) L. 2. § 1. si quis in ins (2. 5.) L. 8. 

0. qni admitti (6. 9.) L. 2. 0. de in ins too. (2. 2.) L. 1.0. de interd. mafcr. 
(5. 6.). These cases are considered impracticable by Sintenis Oivilrecht B. 1. 
§ 8. Kote 8. 

^ L. 9. pr. h. t. (22. 6.) L. 13. 0. eod. (1. 18.) L. 1. § 5. de edendo (2. 13.). 
Savigny supra. Nr, 31. See however Markart 1. c. c. 3. § 3. Huber 

1. c. § 2. 

L. 2. § 1. de inspic. ventre (23. 4.) L. 38. § 2, 4. ad L. lul. de adult, 
(48. 5.) L. 15. § 5. ad L, Corn, de fals. (48. 10.) L. 1. § 10. L. 4. pr. ad SOt. 
Tnrpill. (48. 16.) L. 4. 0, de incest, nupt. (5. 5.). 

o L. 25, § 1, de. probat. (22. 3.) L.‘5. 0. de pact. (2. 3.) L, 9. 0. ad SCt. Yell. 
(4. 29.). 

P L, 8. § 2. quid satisd. cog. (2. 8.). Cuiac. Obs. L, 14. c. 39. 

^ See as to the different opinions upon this, Leyser Sp. 289. m. 4, 5. 
Muller ad Leyser Obs. 507. Strnben 3, B. 109, Bed. Hommel Rhaps^Obs. 
477. Savigny ^^hi supra, Nr, 29—33. 

^ L. 6. L. 7. ad SOt. Yelleian. (16. 1.) L. 22. pr. de cond. indeb. (12. 6.) 
L. 2. L. 6. L. 9. § 2. h. t. (22. 6.) L. 5. § 1. pro. sno (41, 10.). Orell de 
ignorantia facti proprii interdnm innocua. Vifcemb. 1771. 

« L. 3. L. 6. L. 9. § 2. h. t. (22. 6.) L. 3. pr. ad SOtnm Mac. (14 6.). 
L. 14 § 10. L. 55. de aedil. ed. (21. 1.). L. 4. quod vi (43. 24).^ 

* Thibaut Yers. 2. Bd. p. 126—129. See however Lohr in his Magaz, 4 B. 
53—56. ^ho cites cap. 4 X de except. (2. 25.) cap. 6, X qni matr. aeons, 
(4 18.) cap. 4. X. de sentent. excomm. (5. 39.) cap, 8. de elect* in VI, (1. 6.) 
Bdder Abhandlnngen. G-iess. 1833. Nr. 3, 
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CHAPTER IV, 

OF THE EXTENT OF LAWS. 

4 

§ 30 . 

In GteEeraL-— Laws^ considered with reference to tlie extent of 
their application^ are either 

I. General {g enemies), which lay down a rule obliging gene- 

rally ; or » 

II. S-peciQjl '{speciale$), which are applicable only to individual 
cases and persons. These again are either 

1. No exception to the general laws^ e.g. instructions relating 
to matters of Government : or 

2. Exceptions thereto. Special laws of this description are 
called 'privilegia, or constitutiones ^ersonales,^ The term privile^ 
gium is, however, often confined by modern jurists to laws by 
which a person is excepted from the common rule, not in any 
particular case only, but for several cases. ^ 

- § 31 . 

Of Privilegia.— may be either prejudicial or advan- 
tageous to a person {privilegia odiosa and favombilia, beneficia)/ 
and, as may be conceived, in a great variety of ways.* They 
can be acquired by means of an express or an implied contract, 

m 

« § 6. 1, de iure nat. (1. 2.) L. 1. § 2. de const, princ. (1. 4.). See generally 
Gebauer singularia de privilegiis. Goett. 1740. (Exero. T. 1.)' G. F. Was- 
muth de priv. natura et in specie de mod. quibus finiuntur et amifct. Goett. 
1787. Hufeland fiber den Geist des R. R. 1. B. 211— -299. Privilegia md 
Jura singularia are often used indiscriminately. L. 40. B. 42. L. 44. § 1. de 
admin, tut. (26. 7.) L. 24. § 2. 3. L, 32. de reb. auct. iud. (42. 5,). 

X See Thibaut Vers. 2; B. Nr. 13. 

y L. 1. § 2. ad municip. (50. 1.). 

» For example, exasperatio poenae, dispensatio, mitigatio poenae, aggra* 
tiatio, abolitio. I. S. Stryk -de abolitione principis. Hal. 1695. 
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PEITIXEGIA. 


or eyen -witliout any contact at all.® Fririlegia confineii strictly 
to a man^s person are called m personam ^ oi' in modern times 
personalia ; tliose^ on the other hand^ which are aimoxed to some 
rightj and in consequence extend to such persons as are collate- 
I’ally interested therein, or who succeed to it,^ or are the heirs of 
the person to whom the privileges are granted, are called in rem 
or realiaJ^ There are no privilegia mixta, partaking of the 
nature of both of these. ^ In cases of doubt, there is no presumption 
iov privilegia realia.^ 


§ 32 . 

Who grant Privilegia . — Privilegia can only be granted by 
the Sovereign, and never without his permission by any magis- 
trate a priviUejium may however ^iffect not only subjects but 


^ Some deny this, Stryk do iure privil. confcra privil. cap. 1. § 21 — 31. 
Gebauer de privileg. § 19, but without sufficient reason. Wasmiith 1. o. 
cap, 1. § 2. privilegia non conventionalia should not be designated gratiosa. 
See I. G. Schaumburg de natura privil. tam gratios. quam conventionalium. 
len. 1756. 

If successors generally are mentioned in n, privUegium it is available for 
those of women, L. 4. de iure imm. (50. 6.). But see Wening Lehrbuoh 
B. 1. § 30. who relies on L. 1. § 2. eod. But compare ISTov. 118. 

c L. 7. § 1. de except. (44. 1.) L. 1. § 43. 44. de aqua quot. (43. 20.) L. 68. 
B. 196. de R, I. (50. 17.) L. 3. § 1. de censibus (50. 15.). Toullien collect. 
Biss. 15. A privilegium annexed to a thing is, par excellence, called reale, 
Gebauer 1. c. § 16. ; but Mevius P. II. Bee. 173. is wrong in calling those real 
which- are granted to a wiiversitas and last as long as it, L. 1. § 2. de iure 
immun. (50. 6.) L. 4. § 3. de cens. (50. 15.) because that might lead one to 
suppose that such privilegia affiected the individual members pro rata. See 
below § 112 — 115. P. Alef figmentum privilegiorum realium. Heidelb. 1741. 
by a confusion of terms denies thatfthere are euxiy privilegia realia. 

^ As Hert. de transit, privil. ad alios (in opuso. Y. 1. T. 3. p. 16^ and 
others erroneously suppose. 

« L. 1. § 43. de aqua quotid. (43. 20.) L. 1. § 1. de iure immun. (50. 6.) 
L. 3. § 1. de censib. (50. 15.) cap 7. de R. I. in 6. (5. 13.). Opmions di:ffer 
upon this point. Compare Oocceii I. G. L. 1. T. 4. qu. 4. Wasmuth 1. c. 
cap. 1. § 1. Gebauer § 17. 18. 19. Berger Oec. L. 1. T. 1. Th. 15. Hartleben 
med. ad P, Sp. 14 m. 5. Yoet L. 1. T. 4. n. 14. Walch controv. p. 20. 21. 
0. G. Binert Ex, privilegium in dubio magis pro personal!, quam reali 
reputanium. Lips. 1778. L. R. Berner de privilegio in dubio magis pro 
reali quam pro personal! praesumendo. Heidelb 1817. 

^ Wasmuth I o. cap. 1. § 3—8. 
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also foreigners^ if they accept it or are compelled to recognise the 
power of a sovereign other than their own, in consequence either 
of being themselves or of having property in his dominions.^ 

§ 33. 

Effect of Privilegia.—Disadvantageous privilegia impose duties, 
advantageous privilegia confer rights ; and the objects of such 
duties and rights may he either acts or forbeai%nces [privilegia 
affirmativay negativa) . P rivilegia dbve moreover always accompanied 
by sanctioning rights*^ available against those who oppose their 
exercise, and, by analogy to servitutes, are enforceable by j}he forms 
of action which are applicable in case of a disturbance of them.^ 
The special effect of any particular privilegium depends of course 
upon its nature, or, if the pridilegium merely extends a former one 
[privilegium ad instar) ^ upon the nature of the latter.^ So far 
however as a privilegium injures the acquired rights of a third 
person it is, in case of any doubt as to its validity, to be considered 
invalid and unless it is in the nature of a monopoly the gx’ant 
of one privilegium does not prevent the sovereign from granting 
a precisely similar to other persons.*” The doctrines^ 

relating to the duration, recall, renunciation, interpretation, 
collision and transfer of privilegia will be explained when the 
general principles applicable to such matters are being considered.® 


g Compare Wasmuth 1. o. § 9. Oocceii I. 0 . L. 1. T. 4. qu. 5. 

But Muller ad Leyser Obs. 44. is without any sufficient reason of a 
different opinion, 
i Wasmuth 1. c. § 19. 

0. A., Binder de privileg. ad instar^ Altorf. 1714. 

^ L. 7. 0. de precib. imper. offer. (1. 19.). 

^ Leyser Sp, 10, m, 4. See contra Miiller 1, ,c. Obs. 43, 

^ See below § 42. 49. 61. 63. 84. 462. 
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CHAPTER V. 

OF THE OHAEAOTEB OF LAWS. 

»■ 

§ 34. 

It laws are considered witli respect to their character, they are 
found either to be conformable to natural legal principles, and 
to promote the general welfare of the state even although they 
require positive sanctions, or to introduce for political or other 
reasons, some anomalous rule.® In the first case they form what 
is commonly called Jus commune^ in the latter Jus singulareJ 
Jus singulare is often termed privilegium^ from the fact that this 
also is a juridical anomaly,^ (§ 31), Anything which, according 
"to the Roman law, is’ conformable to the strict rules of law is 
said to be Juris communis or to be ijpso Jure ; opposed to these 
are the expressions o;pe exceptionis or tuitione prmioria/ which 
are used when a person is allowed (as he generally was by the 
praetor^ s edict) to rely upon some recognised principle of equity 
to the exclusion of the strict rules of law.* Whatever may have 
been the distinction between the two expressions ipso jure and 
ope exceptionis in early times,* it is certain that it did not turn 
upon the fact that some legal relations arise as it were by them- 

0 Savigny System B. 1. § 16, 

P L. 14. 15. 16. de LL. (1. 8.) L. 15. de vnlg. subst. (28. 6.) L. 141. pr, 162.. 
de E. I. (50. 17.) Hansel Institutionen B. 1. 394 — 401. 

Q L, 15. cit. L. 40, 42. 44. § 1* de admin, tut. (26. 7.). Schilling Insti- 
tutionen B. 2. § 13. 

^ Savigny System B. 1. § 22. 

» Oaius lY. 116 — 119. L. 1.* § 5. quod falso tut. (27. 6.) A. Hummel iiber die 
Arten, Yjerbiudliohkeifcen aufzuheben. Giess. 1804. Yangerow Leitfaden 
.§ 126 . 

t Miihlenbruoh Band. B, 2. § 463. 
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selves, wMlst others do not f and that it had practically speaking 
ceased to exist at the time when the classical Jurist Paulus 
wrote.* 


L. 8. § 16. de inoffic. test. (5. 2.). 

* L. 40. de B. 0. (12. 1.) L. 112. de E. 1. (50. 17.) Noodb de foenore ©b 
usuris. L. 3, o. 3. de pact. c. 12. See too below § 395. 
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MAKDATA, RISOEIPTA. 


CHAPTER VI. 

OF LAWS CONSIDERED WITH RESPECT TO THE MODE IN WHICH 
THEY ARE MADE KNOWN. 

♦ 

§ 35. 

In G^enSral. — Laws are eitlier pnblislied generally or they are not. 

Laws publislied generally are called^ if tbey are also of general 
applicability^ edicta, leges edictales or ejpistolm gemmlesJ 

Laws specially pnblisbed are — 

1. Mandaia^ or instructions from the sovereign power relating 
to matters of government and which,, being directed to some 
official person^ are to be followed by him generally or only in 
some special cases (mandata ordinaria and extraordinaria) * 

2. Beseriptay or answers by the sovereign to questions submitted 
to him. The Romans divide rescripts into two sorts,, according 
as the questions are submitted by a community or a single 
person. Rescripts in answer to questions of the first sort^ as 
also to questions relating to public matters^ are called sanctiones 
pmgmaticm ;®' rescripts of the other sort are called, if contained 
in a letter, epistolWy if written on the document containing the 
question, siilscripHones or adnotationes,^ As moreover matters of 


y L. 1. § 1. de const, princ. (1. 4.^ § 6. 1, de iur. nab. gent, et civil. (1. 2.) 
L. 6. 0. de secund. nupt. (5. 9.) L. 1. § 2. de fugitivis (11. 4.). Hep:e too 
belong the generales formae of the Praefecti Praetorio. Savigny System 
B. 1. § 24. 

^ L. 1. 2. 0. de mandat, prinoip. (1. 15.). Instructions in private matters 
are called epistalmata. L. 3. 0. de quadriennii praescr. (7. 37.). I. H. 
Boehmer D. de iure epistalmatis. Hal. 1735. 

a Const. Btmma § 4, L. 7. § 1. 0. de div. rescript. (1. 23.) L. 10. 0. de ss. 
eocl. (1. 2.) L. 2. 0. de pet. bon. (10. 12.). Hansel Institubionen B. 1. 300. 

to TESbph. ad § 6. I. de iur. nat. (1. 2.) L. 7. 0. de div. rescript. (1. 23.) 
L. 15. 0. de prox. sacr. serin. (12. 19.) L. 1. 0. de prec. imper. ofier. (1. 19.) 
li. 1. § 1. de const, princ. (1. 4.) L. 3. L. 5. 0. comminat. (7. 57.). The termino- 
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justice and matters of government may be disposed of by means 
of rescripts^ there is another division into rescripts of justice 
and rescripts of grace.® 

3. Decretay or solemn judgments pronounced by the sovereign 
in cases brought before him on appeal, all the regular legal forms 
being strictly observed.^ 

4. InierlocictioneSy or judgments pronounced by the sovereign 
without any strict observance of the regular legal forms by those 
appealing to him.® 


§ 36. 

Their Binding power.— With respect to the form and. binding 
power of decrees and rescripts, the following principles require 
notice. 

1. Eescripts must be subscribed by or with the name of the 
Sovereign, and be sealed with his seal; also the date,^ the 
facts assumed by the grantor to be true, and the conditions 
(clausulas) under which the rescripts are to remain in force, 
should be expressed ; but it is not usual for the clause, si ^reces 
veritate nitanhir, to be expressly added.^ 

2. The effect of a rescript of justice begins from the moment it 
reaches the judge, whilst the effect of a rescript of grace begins 
from the time it is granted.^ 

3. Eescripts which interfere with the welfare of the state or 

logy of *our Jourisfcs is here, it must be confessed, very various. Compare 
Schulting pro rescript, imper. E-omanor. (op. T. 1.). D. 0. Hunthum de 
rescript, princip. Eomanor. Lugd. Bat. 1709. (in Oelrichs Th, D. Belg. 
Vol. II. T, 3.) I. H. Boehmer de sanct. pragmat. indole (Exerc. T. I.) — L. 1. de 
const, princ. (1. 4.) L. 32. § 14. de reoept. (4. 8.) Const. Haeo quae de novo 
Codice fao. § 2. in fin, Peyron Cod. ThSod. p. 38. 39. Guyet AbhandL 39— 
47. • 

c Textor D. de rescript, grat. et. iustit. 

^ Theophilus ad § I. I, de iur. nat. (1. 2.). 

® L. 1. § 1. D. de constit, princ. (1. 4.).’ Huber prael. L. 1. Tit. 2. § 9. 
They are taken to be interlocutory- judgments by Savigny System B. 1. § 
23. See Thibaut Yers. 2. B. Nr. 13. 

^ L 3. 4. 6. 0. de divers, rescr. (1. 23.). 

E L. 7. pr. 0. 1. c. compared with cap. 2. X. de rescript. (1. 3.). 

^ cap. 49. X. de appell. (2. 28.) cap, 7. X. de rescript. (1. 3.). See upon 
this subject Berger Deo. n. 8. I. H. Boehmer consult, et dec. T. 3. P. 2. 
Deo. 11. Kind quaest. for. T. 1. cap. 16. 


5 
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BESCRIPTS. 


with, the acquired rights of strangers are^ in cases of dotlbt^ to be 
treated as invalid,* 

4. A I’escript granted on request {ad instantiam) and not spon- 

taneously {ex arlitrio) loses its effect if he who applied for it either 
suppressed true or suggested false facts to obtain it {exceptio ol^- 
and suhreptionis). And ^ person who^ having applied for^ has 
obtained a rescript must prove the falsity of this excepUo in case 
he might have obtained by ordinary legal proceedings what he 
actually obtained by means of a resciupt^ and in case the burden 
of proof in such legal proceedings would have been upon him ; 
but in all other cases it is for those who dispute the validity of 
the rescript to show that it was obtained by a suppressio veri or 
suggestio ^ 

5. Without being published generally^ Decrees^ Eescripts^ and 
Interlomtiones cannot be generally binding. But^ if they are so 
published^ those Decrees and Eescripts which receive an authentic 
interpretation (§ 44) have a generally binding power; whilst other 
Eescripts^ on the contrary^ and Interlocutiones are only generally 
binding if expressly made sod 


* L. 6. C. si confer, ins vel util. publ. (1. 22.) L. 3. 7. C. de precib. imper, 
offer. (1. 19.) Nov. 82. cap. 13. 

^ As the J. E. A. § 80 leaves everything to the judge, no other general 
principle than the above can be laid down. The common opinion is however 
different ; see Boehxner I. B. P. L. 1. T. 8. § 11. A different view is taken 
by Hofacker princip. I. B. G. T. 1. § 115., as also now by Miihlenbriich 
Pand. B. 1. § 35, on account of L.2. 0. de. difeat. (3. 11.), and again another 
by C. 0. Graebe D. de except. Sub-et Obreptionis earumque probat. Bint. 
1788. Compare the author^s paper in the Arebiv f. civ. Prax. B. 17. 2!Tr. 6, 
pLichfea Cursus B. 2. § 188. Weisk« Bechtslexikon B. 3. 754. 

i L. 2. 3. 0. de LL, (1. 14.) compared with L. 12. C. eod. For other views, 
see Zepernick ad Siccama de iudic. centumvir. Append. 7. § 10—21. 
I. 0. Koch de constit. principum. len. 1751. Emminghaus ad Cocceii 1. C. 
L. 1. T. 4. qu. 1. not. Guyet Abhandl. Hr. 4. Savigny System B, 1, § 
24, 27. 47. 
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CHAPTER VII. 

OF THE EELATIONS OF LAWS TO EACH pTHEE. 

« 

I.— COLLISION OP LAWS OP DIPPEEENT DEGREES OP 
AUTHORITY. 

§ 37. . 

In order to determine, in ^jases -wliere laws conflict, to wliicli 
law preference is to be given, tbe following principles must be 
observed : 

1. Laws whicli can stand togetiier do not destroy, bnt only 
limit eacb. otlier^s effect.^ 

2. In case of direct collision tbe earliest must give way to tbe 
latest. 

3. Home- sprung German laws are of greater autbority than 
adopted laws, and of tbe former tbe more general give way to tbe 
more particular.” 

4. Tbe Canon law is to be observed ratber than tbe Eoman 
law, unless in any case it can be shown that tbe contrary bas 
obtained in practice or that tbe doctrines of tbe latter are required 
to be observed by later laws.® 

5. Tbe newest parts of tbe Canon law are to be followed in 
preference to tbe older, in case of collision between them. 

6. we bave received tbe Eoman laws as compiled by 
Justinian, we must endeavour to ascertain tbeir comparative 


L. 41. de poen. (48. 19.) L. 80 de R. I. (50. 17.)^ 

^ See above § 13. 14. 

o 0. G. Biener opusc. acad. Lips. 1830. T. 2. nro. 50. Yogel Bestaiidbbeile 
des Band. R. 116 — 127. For the various opinions upon this, see C ooeeii J . 
0, Proleg. qu. 7. and Bmmingbaus in not, ibid. Bericbt. u. Zus. zu. den Inst, 
d. R. R. § 14 &c, Sobweppe R. Priv. R, 1. B. § 54. Wening Lebrb, 1. B.§ 5. 
Savigny System B. 1, § 42. 
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wortli^ as viewed by liim.P- The Novels are consequently to be 
observed in preference to any other part of the Corpus Juris 
civilis^ and of the Novels the latest must be preferred to the 
others. The Code and Institutes come before the Pandects^ not 
however overruling them, but only showing what parts of them 
have become historical and obsolete but the Pandects are to be 
followed in preference to the Institutes in every case in which it 
can be shown tl^at the latter contain an unintentional error/ In 
case of conflict between different passages of the Institutes, of the 
Code, or of the Pandects, the jurist has nothing to guide him in 
coming to -any conclusion as to which passage preference should 
be given ; unless indeed some of them are merely matters of 
history, of which sort are, in the Code, all older ordinances, which 
are inconsistent with others of later date.® 

The Authentics (i.e. the additions by the Glossators to the Code 
and Institutes and which consist of extracts from the Novels) are 
preferred to the Code so far as they agree with their sources/ 


P See as to this : Thibaut’s civilist. Abh. 79—107. Hufeland liber den 
Geist des Rom. R. 1, Thl. 123 — 182. G. F. C. Haenlein de ojQScio et potes- 
tafce interpi’etis circa anfcinomias in Pandectis obvias. Erlang. 1317. Grol- 
man u. Lohr Magaz. 3. B. Kr. 7. Fritz Erlauterungen. 1. Hffc. 9 — 17. 
Schilling lusfcit. B. 2. § 18. 19. 

^ In this way the common opinion represented by Hopfner Comment. § 16. 
may be reconciled with that held by H. Giphanius tract, qnaest. an 0. abroget 
P. P F, Gratian de ooiiciliat. leg. D. et 0. (both in Beger Cod. lustin. illustra- 
tiones. Franof. et Lips. 1767. 1.), who place the Code and Pandects on the 
same level. For other views see Walch controv. p, 6—9, Mackeldey Lehrbuch 
§ 95 & 96 may be consulted with advantage. Savigny System B. 1. §§ 43—45, 
^ As for e:5tample L. 7. § 7. in fin. de acquir. rer. dom. (41. 1.) compared with 
§ 25. 1, de rer. divis. (2. 1.). For other examples see Savigny tthi S 2 (pra n. d. 

s Const. Tanta Circa de conf. Digest. § 15. L, 3. § 20. 0. de vet. iur. en. 
(1. 17.) Nov. 158. cap. 1. comp, with L. 12. § 1. C. de LL. (1. 14.). The^editor 
of the Bericht. iind Ziisatze zu den Inst, des R. E. 8—14. always follows the 
latest passage. So too Schoman Handb. 1. B. p. 1—12. and Haenlein he. at 
Loerius Dec. 116. absurdly prefers the fragments from responsis as matu- 
riora, magis digesta atque expensa than those ex commeiitariis ; and with 
equal absurdity Hoodt prob. L. II. c. 2. prefers the latter to the former 
from a suspicion of corruption. 

MFor^only Justinian's laws, not the opinions of the Glossators, are received. 
Waloh controv. p. 9. 10. Brunquell hist, iur, p. 2. c. 10, § 14, L I. Scherz de 
authent. auctorib. et auctoritate. Argent. 1733. in 0. F. Zepernick biga 
libellor. auth, illust, Hal. 1788. 
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IL-^-COLLISION Of LAWS Of EOUAL AUTHOBITY. 

§ 88 . 

In case laws of equal authority are inconsistent with each 
other^ the following principles are usually observed in practice.^ 

* 1. A subject is bounds with respect to all legal relations^, by the 
laws of the forum, in which he must in general be sued (the so-called 
statuta personalia)^ and must even in foreign countries be judged 
according to such laws^ unless they confer upon him a privilege 
burdensome on the subjects of those countries/ 

2. In questions relating to the form of procedure (%• which is 
not meant the modus procedendi)f or to the form and ^cacy of 
any transaction and the consequences resulting from it^, or to the 
criminality of an action^ the so-called statuta mixta^ are applicable, 
i.e. those laws are to be followed which are current whore the 
suit has to be instituted, or where the transaction took place, ^ or 
where the crime 'was committed f but yet, at least in the opinion 

« U. Huber in the appendix to his Prael. in lib. 1. tit. 3. J. Yoefc Comm, 
ad Pand. lib. 1. tit. 4. Pars II. I. H. Hert de collisione legiim (in. op. 
Yol. 1. T. 1.). Against this practice are A. f , 0. Haiiss de prinoipiis a qnibus 
pendetlegum sibi contrariarum auctoritas etc. Goett. 1824. Schweppe Rom. 
Priv. R. 1. B. § 20. a. b. Kori Erdrterungeu B. 3. Nr. 1. G. v. Struve liber dm 
Rechtsgesetz in Beziehnng auf raumlicho Terhaltnisse. Carlsruhe 1834. 
Rosshirt Zeitschrift B. 3. 330 — 346. W. Schaifner Entwicldung des inter- 
nationalen Privatrechts. Frkf. 1841. Hansel Handbuch der lustitufc. B, 1. 
402 — 428. Waohter im Archiv f. civ. Prax. B. 24. Nr. 2. B. 25. Nr. 1. 4. 12. 
K. Th. Putter das praktisch. eui'op. f remdenrecht. Leipz. 1845. Giintherin 
Weiske Reohtslexikon B. 4. 721 — 755. 

s Wachter uhi stipra B. 25. 9 &o. 

r Opinions vary as to this. Compare Hert 1. o. Sect. 4. § 12. 14. 16. Biociiis 
v. Stadtges. 18. Hptst. § 6. Emmin^aus ad Cocceii Lib. 2. Tit. 1. cpi. 23. 
not. 

« Herb 1. c. § 65. 66. Riccius 15. Hptst. § 16. 17. See however Weber nat. 
Verb. § 95. 

a For the altered meaning of this expression see Wachter nil supra B.24.256. 

^ Kritz Sammlung v. Rechtsf alien B. 2. Nr. 7. 

c L. 6. de evict. (21. 2.) cap. 6. X. de crim. falsi (5. 20.) cap. 8. de confirm, 
util. (2. 30.). Hert 1. c. § 10. 21. 53. 54. 57. 58. 59. Riccius 2. B. 15. 18. 
Hptst. Elleinschrod Grundw. des peinl. B. § 122 &o. Also valid pr ivate a cts 
are to be sustained abroad. Grolman iiber olographe und m y sbi scii 
mente. Giess. 1814. 14 — 103. Gonira in (Almendingen) iiber die Grundlage &c, 
des ologi'aphen und mystischen Testaments. Wiesbaden 1814. 7—62. For 
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of many writers/ a transaction wliicli lias taken place abroad is 
to be judged inforo domicilii not according to the statuta mixta but 
according to tKe statiiia fersonalia of tbe subject. At any rate 
a transaction valid according to tbe statuta mixta is^ in /oro 
domicilii^ to be beld invalid if it was conducted abroad for tbe 
purpose of evading tbe laws of tbe subject’s own country/ or if it 
be sucli as^ tkougk permitted abroad, is plainly opposed to tlie 
constitution of Ms country/ 

3. If tlie laws of tbe place where immoveable pi’operty, or wbat 
is considered as sucb/ is situate, contain provisions applicable to 
things, sucn laws (commonly called must be observed 

in prefer5nce to the laws of either of the two preceding classes.^ 
Moveable property is goveimod by the statuta personalia^ unless 
the laws of the place where suclb property is, are expressly 
applicable to it/ 


several points connected with the statuta mixta see HasseimEhein. Mus. 2. 
Ihrg, 371—382. Mitteimaier im Arch, fur civ. Prax. 13. B. 2. Hffc. Nr. 16. 
& in Elvers Themis B. 2. Nr. 3. PfeiEer pract. Atisf. 3. B. 83—88. Faixko 
Beitriige. Chemnitz 1830. Nr. 3. Wachter 'lihi supra B. 25. p, 37 — 242. 

^ Hert Sect. 4. § 10. See contra Weber natiirl. Yerb. § 62. Not. 2. 

® Scha3;uer uhi supra § 85. Wachter zihi szipra B. 25. p. 412 — 417. 
f Weber nat. Yerb. § 62. 

g Leyser Sp. 26. m. 3. Pufendorf T. 3. Obs. 174. § 7 et seq. 
h Hert 1. o. § 9. 13. 17. 22. 30. 38. 41. 44. 46. 47. 64. Eiccius 16. Hptst. 
Some weighty reasons against this theory, which obtains in practice in cases of 
succession ah intesta^Of are given in G. L. Menken D. de statntis civitat. pro- 
vinoialinm in success, ab intestate ad bona etiam alibi sita secundum ius civile 
exfcendendis. Lips. 1741. § 9 (inhisOpusc.Nr. 7.). Martin Eeohtsgutachten. 
1. B. 175. See too A. F. Meissner vom stillschw. Pfaudreoht. Leipz. 1803. 
§ 23. 24. 25. 

^ Hofacker princ. iur. E. G. T. 1. § 140. 
contra Wachter uhi sup^'a B. 24. 297. 
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CHAPTER VIII. 

OF THE DUEATION AND REPEAL OF LAWS, 

^ 

§ 39 . 

A LAW does not of itself lose its binding powei’;, unless the time 
for wHcb it was to be binding lias expired^ or tbe conditit>ns upon 
and for wbicb it was made bavo cea»ed to exist.* Laws can only 
cease to be binding in consequence of some act of tlie legislative 
power.“ By sncb an act evciy law may be repealed even tbougii 
it contain a danse to tbe effect that it shall last for ever,^ and 
tbongh such clause be not expressly mentioned in and repealed by 
the later law.^ 


§ 40 . 

Modes of EepeaL—A law may be altex’ed in many ways and may 
be repealed in whole or in part. A law may be totally repealed 
{alrogari) either expressly or imjpliedly by some later law wholly 
inconsistent with it. A law may be partially repealed simply 
(derogari), or by some addition to it {siiJbrogari) or by some 
alteration in it (ohvgari) made by another inconsistent law.^^ 

§ 41 . 

Effect of new on older Laws, — An old law is repealed by a later 

i A%. L. 1. § 43. de aqn. qnotid. (43. 20.) L, 6. § 14. de exensat. (27. 1.). 
The mere non-existence o£ the reasons for which the law was framed does 
not fall within this rule, post § 52. 

“ Arg. L. 27. 0. de test. (6. 23.) and see ante § 17. 

^ E.g. L. 4. 0. de SS. eccles. (1. 2.) L. 6. 0. de sec. nnpt. (5. 9-), 

0 I. N. Hert de lege clausula ne abrogar. possit munita § 8. (op. T. 1. T, 3. 
n. 1.). Others are of a different opinion on account of L. 14. pr. de legat. 1, 
(30.) L. 22. de legat. III. (32.) amongst them Bartolus in L, 

D. de hist, et iur. col. 11. vers, quid dicemus. 

P IJlpianiEragm.T.l.§ 3. BirksenBeitrage 294— 297. Schilling Institut. 
B. 2. § 16, 
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one.*! THs liowever is only true when there is a complete and 
clear inconsistency between the old and the new laws ; for a new 
law of doubtful meaning is always to be construed so that the 
least possible departure may be made from tho law previously 
existing/ A new law is moreover^ although genex'al in its terms^ 
to be held to repeal only that which was the mle^ and not to apply 
to the exceptions to that rule/ unless such exceptions ai*e referred 
to in the new l|bW either expressly or impliedly^ as where some 
only of the exceptions to the old are excepted from the operation 
of the new law/ The consequences of a law are of course destroyed 
by its rep^l/ 

t 

Eepeal of Privilegia.—The preceding principles are on the whole 
applicable to privilegia,^ (§ 31.) Advantageous how- 

ever^ in case of opposition and consequent non-exercise, are lost 
as a general rule in thirty years* by pi’escription, and if opposed 
to the acquired rights of others, or consequently to older privu 
legia, are in cases of doubt to be treated as void.^ The sovei'eign 
may at his pleasure recall a privilcgium which he had granted 
precario or ad beneplacihimy^ or which has been abused by the 

a L. 4. de const, princ. (1. 4.). 

^ L. 35. pi'. 0. de inoff. testam, (3. 28.). 

« L. 26. 27. 28. de LL. (1. 3.) L. 80. de B. I. (50. 17.) L. 41. de poen. 
(48. 19.) L. 3. 0. de silentjar. et decur. (12, 16.) cap. l.de constit. in 6. (1. 2.). 

T, Seydlitz (praes. Stockmann) de vi legnm prior, in posterior. Lips. 
1803. A partly different view is taken by Gbaner jnr, Abh. 1. B, 2:Tr. 7. But 
compare L. 26. § 1. 0. de usnr. (4, 32.) with. L. 2. 3. 0. de usiir, rei. iudic- 
(7. 54.) L. 4. 0. de aedific, privat. (8. 10.) Nov. 158. praef. Tbibaut Oivil. 
Abh. 108—130. Bornemann im neuen Archiv. Bostock 1818. 1 78 is of quite 
a different opinion. 

t 1. g. L. 23. pr. 0. ad SCt; Yelleian. (4. 29.) Nov. 134. o. S. 

^ Thibant Yers. 1. B. 213 — 224. 

^ See especially I. G. F. Wasmiith de priyilegior. natura. Goeti 1787. 
cap. 2. Qnistory kl. jur. Schrift. 1. Samml. 99. et seq. 

J Bigbts to hold fairs are excepted by L. 1. de nundinis (50. 11.). 

» Giiick Pand. 2. B. § 110. Hufeland Geist des B. B. 1. B. 262— 264, 
274 — ^281 . Fritz in Linde Zeitschrift 4. B. Nr. 6. Steppes ebenda 14 B. Nr. 5. 

0. de precib. imp. offer. (1. 19.) L. 4 0. de emanoip. (8. 49.) cap. 1. 
de constit. in 6. (1. 2). 

^ Wasmutb 1. c. § 23. 24. 
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person to'wliom it was granted f but a gross abuse and previous 
admonition are considered to be necessary to warrant a recall.^ 
In other cases a privilegium can not be recalled unless such a 
measure is for the public benefit^ and then only on indemnifying 
the grantee.® A privilegium is not^ in a case of doubt, to be 
considered as having ceased on the death of the grantor / but 
the grantee is at liberty to renounce it so far as he is interested 
in it/ provided such renunciation be not forbidden as it is by the 
popish rule which pi'ohibits a person who enters any order from 
renouncing any of the privileges conferred upon it.^ This rule, 
however, is not followed (except as regards ecclesiasticis. Frohenj 
§ 42 ). 


^ can. 7. D. 74‘. cap. 11. 24. X. privileg. (5. 33.). 

^ arg. o. 43. X'. de rescript. (1. 3.) arg. II. Feud. 27. § 7. Stryk de iiire 
privilegiat. contra privil. § 33. Idem de abusu iur. quaesiti. cap. 4. 

6 Struben 2. B. 80. Bed. Miiller ad Leyser Obs. 43. Hommel Bhaps. Obs. 
469. Upon imperial privilegia see Gerstlacher corp. iur. germ. 4 B. 9. Cap. 
f Wasnmth 1. o. § 29. et seg. 

g L. 29. C. de pact. (2. 3.) cap. 6, X. de privil. (5. 33.). Wasmutb 1. c. 
§ 24. 

^ Cap. 12. X. de foro comp. (2. 2.). The rule is even denied by Hufeland 
Geist des Rom. R. 1. ThU286— 290. 
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CHAPTER IX. 

OP INTERPRETATION. 

^ 

§ 43 . 

The jvirpose of every law is its own application to cases speci- 
fied in it. In order to be able properly to apply a law^ it is not 
sufficient merely to know its meaning and to be acquainted with 
tbe events wbicb give rise to riglits*and duties^ but it is necessary 
to possess in addition a considerable amount of general know- 
ledge and of tact^ which it is the object of sound education to 
impart. Passing over that which belongs to the latter^ there 
remain to be examined here the principles which govern the 
interpretation of laws and of legal instruments. 


I.-INTEEPRETATIOR OF iAWS. 

§ 44 . 

By the interpretation of a law is meant an accurate statement 
of the precept contained in it (the meaning of the law). A 'system 
of rules by the observance of which such a statement may be made 
is Juridical Hermeneutics.* 


t Y. Forster de iuris interpr. (Otto Thes. T. H.). F, Bapolla de inrecoii- 
sulto, s. de rat, discend. interpr. iiir. civ. Neap. 1726. 8. translate?! into 
German with notes by Griesinger. Stuttg. 1792. 8. C. H. Eckhard hermen 
iur. cum not, C. F« Walch. Lips. 1779. 8. edited also by C. W. Walcb. 
Lips. 1802. 8. 1. G. Sammet Hermeneutik des Eechts, edited by F. G. Bora. 
Leipz. 1801. 8. F. Maglianus de iuris interprefcandi ratione. Neapoli 1808. 
M. A. Mailher de Ohassat tr. de I’interprdtation des lois. Paris. 1822. 8. 
W. F. Olossius Hermeneutik des Eechts. Loipz. 1831. 8, See as to the 
interpretation in general ; Znsatze und Bericht. zu den Inst, des 
E, 171 — 190. G. S. Teuoher de natura et formis interpr. observ. Spec. 
1. ds 2. Lips. 1804, K, S. Zacharia Yers. einer allgemeinen Hermeneutik des 
Bechts, Meissen 1805, Zirkler Bevision der Lehren des positiven Bechts, 
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A law Inay be interpreted either by the law-giving power {inter- 
pretatio legalis) or otherwise int. doctrinalis) . Legal interpreta- 
tion is again either authentic {int, aiitlientica) }■ or customary 
{nsualis)/ according as it proceeds from the sources of written or 
unwritten law respectively. The authority of legal interpretation 
depends^ not on its agreement with the rules of hermeneutics^ but 
simply on the extent of the law-giving power of the person 
declaring it.^* The rules which follow are only required for 
doctrinal interpretation. 


§ 45. 

It is necessary clearly to distinguish from each other : 

1 . That which is actually signified by the words as they stand 
(meaning of the words ) : 

2. That} which was meant to be expressed (the intention® of 
the legislator) : and 

3. The result arrived at by a logical deduction from the reason 
of the law.° 

An interpretation if based upon the meaning of the words of a 
law is termed grammatical. If based^ as it ought to be/ upon the 
spirit of the law sententia legis)^ i.e.- upon the intention of the 
legislator and the reason of the law^ the interpretation is termed 
logical'.^ 


Wet 23 lar 1807. 2. B. S. 34 et $eg. Hateland Geisfc des Eom, R. 1. Thl. 1 — 211. 
Savigny System B. 1. § 32 — 50. Thibaut Hermeiieutik u. Kritik edited by 
Guyet. Berlin 1842. Hansel Instifcutionen B. 1. 428 — 468. Giinther in 
Weiske Rechtslexikon B. 4. 701 — 711. 
k L^12. § 1. 0, de legg. (1. 14.). 

1 lT 37. 38. eod. (1. 3.). 

Sayigny System B. 1. § 32. 

» Savigny uhi supra § 33. Note a. 
o contra Vaiigerow Leitfaden § 24, 

p L; 12. 13. 29. 30. de LL. (1. k) L. 13. § 2. de excusat, (27. 1.) L, 6. § 1. 
de V. S. (50. 16.). See contra Schoman Handbuch 1. B, p. 137. 

n. Thibaut Yersuche 2. B. 9. Abb. and Theorie der log. Ausl. 2te Aufi. 
Altona 1806. § 3. Of a somewhat different opinion is Toucher 1. 
p, 16 — 24., and a very peculiar view is taken by Guyet Abhandl. Hr. 7. 
Against the division of interpretation into grammatical and logical see Kritz 
Sammlung v. Bechtsfallen B. 3. Hr, 8. Savigny System B. 1, § 50. 
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§ 40 . 

Tlie person on whom the duty of interpretation falls must in 
the first place look to the words used;, and must only resort to a 
logical interpretation when there is a clear necessity for so doing/ 
If he cannot ascertain either the meaning of the words or the spirit 
of the lawj he must search for an authentic interpretation.® 
however^ a doctrinal interpretation is possible he must abide by it^ 
even though the result at which he may so arrive be opposed to that 
which notions of natural justice and morality^ or of what is 
ambiguously called equity^ [eequitas)^ may seem to require.'^ 

1. GrrammaticaL 

"§ 47 . . 

It is the object of grammatical interpretation to ascertain the 
meaning of words, from the use that is made of them in language/ 
and to discover whether a word as one or more meanings. In 
the latter case we have the following classes. 

A. With reference to its origin^ one moaning may have been 

introduced by common usage^ and another by the usage of a 
limited class of persons. In the former of tliose two cases the 
meaning of the word is said to be common {^ignijlcatio vnlgariH), 
in the latter^ peculiar {significedio and the word itself 

is called technical (terminus techiicus). 

B. With reference to its actual currency^ one meaning may be 


. ^ L. 12. de LL. (1, 3.). Thibaut Theorie d. log. Ausl. § 9. 

s L. 1. 9. 11. C. de LL. (1. 14). Woltaer Obs. Ease. 1. n, 1. Thibaut 
Theorie § 19. 

t L. 1. de minor. (4 4) L. 19. pr. de capiivis (40. 15.) L. 90. de^^E. I. 
(50. 17.). See as to the different notions of equity : I. L. Conradi de iuris 
eb aequitaties inter se consensu, (opiisc. voL 1.). Kleins Aimalen 1. B. 
357 — 390. L. H. Jordan iiber die Billigkoit boi Entsclieidung der Eeebts- 
falle. Getting. 1804 23 — 54 F. A. Schilling de aequitatis not ione. Lips. 
1835. 

41 L. 12. § 1. qui et a quib. manum. (40. 0.) L. ID. do appelL, (40. 1.) L, 1. 
0. de LL. (1. 14) Autb. Jnbemus 0. do indie, (3. L)« Vinnii qnaest. sel. 

Hartleben med. Sp. 4 m. 9. Muller ad Leyser Obs. 5. 6. For 
difierent views see Jordan ^lhi svgim 54 Kritz %(hi su^m Mr. 8. § 10. 

^ I. H. Boehmer de interpr. grammat. fat. et. usu in iure Eom. (in Exero. 
T. I. also as a preface to Brissonius de V. S.). 
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usual or 'proper {significatio propria), and the other may be 
unusual or improper {significatio impropria), or both meanings 
may be equally usual {ambigidtas, verbitm rnguivocum), 

C. Lastly^ considered with reference to its extent^ one meaning 
mray embrace much more than the other. The former is then 
called wide or extended {significatio generalis vel lata), and the 
latter narrow or restricted {significatio specialis ml stricta). 

§ 48 . 

An interpretation strictly grammatical and arriyed^at by con- 
fining oneself to the exact meaning of the words of an unambiguous 
law is called literal {interpretatio verhalis). An interpretation of 
an ambiguous law is said to b© liberal {interpretatio lata) if based 
upon the wider meaning of the words used^ and strict {interpretatio 
sti'icta) if upon the narrower. By a strict interpretation is^ how- 
ever^ often meant a literal interpretation of a law^ whether 
ambiguous or unambiguous^ as opposed to any logical extension 
of its literal meaning. ^ 


§ 49 . 

Where a word has several meanings and it is doubtful which is 
the true one^ the most common and usual must be taken/ unless 
it can be shown that a peculiar mode of expression has been 
adopted by the law-giving power.®- If the meaning of a word 
has changed in different times^ that meaning is to be preferred 
which was common when the law^ in which the word is found, was 
promulgated.^ Laws which are really ambiguous can only be 
interpreted grammatically by a cor3»ect statement of every meaning 
they maay possibly have ; which of these is to be deemed the true 
meaning must be discovered by logical interpretation.^ Privilegia 
are subject to the above rules ; and in doubtful cases they are to 


y Toucher 1. c. p. 25 — 34 

^ L. 69. pr. de leg. HE. (32.) L. 1. pr. compared with L. 7. § 3. ad, SCt. 
Maced. (14. 6.).^ Bapolla 1. c. p, 132 — 137, 

L. 1. L, 52. de Y. S. (50. 16.) comp, with L. 8, § 1. de negot. gest, (3. 5.). 
to Boehmer 1. c. § 9 , not. q. 

« Forster 1. c. L, II. o. 2. pr. nr. 3. 4. 
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be interpreted grammatically unless tlie soreroign hm interpreted 
tbem autlientically.*^ The law-giver must moreover always^ until 
the contrary is shown to be the case, be presumed to have 
expressed himself correctly^ and therefore in cases of doubt is to 
be considered as having enacted everything logically implied by 
the words he has used {argnmenhm a contmrio) 


2. Logical. 

§ 50. 

The results arrived at by a logical interpretation^ of a law may 
or may not be the same as those arrived at by its grammatical 
interpretation. If the former be the case logical interpretation 
may agree with the clear words or may determine, if the words 
have more meanings than one, which of these meanings is to be 
adopted [interpretatio declarativa) , If tho logical be not in 
harmony with the gi’ammatical interpretation, the result given by 
the former may differ wholly or only partly from that given by tho 
latter ; if only partly the application of the law will have to bo 
either extended to more, or restricted to fewer cases than gram- 
matically speaking are provided for by it. In the former case the 
interpretation is called extensive [interpretatio e^tensiva)^ in the 
latter restrictive (^interjpretatio restrictiva).^ It thus appears that 
the division of logical interpretation into declaratory extensive 
and restrictive is not exhaustive ; but an examination of each of 
these three classes will be sufficient for all purposes, inasmuch as 
the principles developed by such an examination will be found 
applicable to every possible case. 


^ This is not opposed to L. 43. pr. de vulg. et pup. subst. (28. 6.). Wasmutli 
de iiakir, priyil. c. 1. § 13. I. S. Piitfeer de iure efc offio. iudic. circa interpr. 
priv. Idem de iure efc offic. siimm. imp. tribun. circa interpi\ priv. (op. n. 
5. 6.) and his Eechfcsf. 1, B. P. 2. Besp. 25, 
y Thibaufe Yersuche 1. B. 280 — 284 

^ Donelli comment, L. 1. o. 13. 14 Fransske comm, ad P. L, 1, T. 3. 

Theorie der log. Ausl. Alfcona 1799. 8. 2nd edition 1806, 8. 

B According to Savigny System B. 1. § 50. this division is based on the 
mistake that the word interpretation corresponds exactly with the Boman 
tnterpretaiiOi i. e. gradual formation of the law. L. 2. § 5. de orig. iur. (1. 2.). 
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A. IXTENSITE. 

§ 51, 

Oonsidering tlie reason of a law^ one of the fundamental rules 
applicable to extensive construction is- that whenever the mry 
reason for which the law was made to extend to certain 
specified cases is also applicable to another unspecified case, 
the latter must be governed by the* same law as the former,** 
whether that law be written or unwritten,* Penal and modifying 
laws are to be thus interpreted extensively ; provided by so 
interpreting the latter those positive laws left unaltered are not 
deprived of their effect,^ Privilegia jura singularia} and laws, 
the extensive interpretation of which is forbidden,”* are not to be 
thus interpreted. * 

Considering the object the law- giver had in view, every law 
should be extensively interpreted so as to carry that object fairly 
out ” Extensive interpretation of a law founded on its reason is 
commonly called intez’pretation by analogy,® 

B. RESTRICTIVE. 

§ 52. 

The maxim cessanie raiione legis cessat lex i^sa is altogether 

^ L. 12. 13. de LL. (1. 3.). Thibaut Theorie § 17. See contra as to the 
necessary sameness of the reason Pranzke 1. c. n. 40—68. Hofacker prino. 
iur, R. G. § 156. Of a totally di^erent opinion is H. Oock de argumento 
ad, analogiam etc. Daventriae 1821. p. 28 sqq. 

i Gliick Pand. B. 1. § 87. This is not opposed to L. 39. de LL. (1. 3.). 
Beitr. u. Berioht. zu den Inst, des R. R. 165 — 167. 

L. 2. § 29. ad SOt. Tert. (38. 17.) L. 3. de L. Pomp, de paricid. (48. 9.) 
L. 7. § 3. ad L. lul. Maiest. (48. 4). See as to different notions Thibaut 
Theorie § 21. Pranzke 1. o. n. 40—70. Peuerbach Revision 2. B. 17 dsc. 
Chassat de Tinterpretation p. 163 — 1 73. See Jordan hber d. Auslegung der 
Strafgesetze. Landshnt 1818. 

I L. 14 de LL, (1. 3.) L. 141. pr. L. 162. de R. I. {50. 17.) L. 23. § 3. de fid. 
her. (40. 5.). Thibaut Theorie § 19. The contrary is supposed by 1. 0. Oonradi 
ad JuL Paul, ex libro singulari de iure singulari reliqua Pragm. I. § 9 — 12. 

aa Thibaut Theorie § 18. Thibaut Ters. 1. B, 272 — 276. 

Thibaut Theorie § 12. 

o Thibaut Theorie § 28. Savigny System B. 1. § 46. Hansel Institut. 
B. 1. 368 — 371, Wachter in Archiv des Oriminal-rechts 1844 B. 1. Nr. 12. 
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false when applied to restrictive interpretation. If after a time 
the reason of a law ceases to exists the law itself nevertheless 
continues binding/ and it is not to be interpreted restrictively 
merely because some particular case may not come within its 
reason.^ Eestrictive interpretation is only to be adopted when it 
can be shown that the law- giver did not intend the law to extend 
to the case in question/ 


C. DECLARATORY. 

§ 53 . 

As for declaratory interpretation (§ 50)^ one must endeavour to 
ascertain the reason of a law and the special object of the law- 
giver, and to carry out the conclusion thus arrived at in preference 
to all others. If it be^ nevertheless, uncertain what interpretation 
should be adopted, the general intent of the law-giver is we are 
told that 

a. That meaning of the words which is most conformable to the 
nature of the case is to be preferred.® 

h. In modifying laws and privilegia the narrowest meaning is 
to be taken, i.e. that meaning which causes the least departure 
from the existing law but still full effect is to be given to the 
words of unambiguous privilegia.^ 

c. If none of these principles can be applied a jndge is always to 
adopt the most equitable and lenient meaning of which the words 
are capable.* 


P Struben 2. B. 144. Bed. Thibaut Theorie § 22. Yangerow Leitfaden § 25. 
L. 4. 5. 6. 8. de LL. (1. 3.) L. 1. pr. § 3 de minor. (4. 4). Averan ijjterpr, 
L, 5. 0 . 10. Yoorda int. L. 1. c. 1. Weber liber die nafc. Yerb. § 64. 

^ L. 6. § 2. de iure patron. (37. 14.) L. 19. ad exhib, (10, 4.) L. 13. § 1, de 
excus. tut. (27, 1,). 

« L. 67. de R. I. (50. 17.). 

t L. 35. pr. 0. de inoffic. test. (3. 28.). L. 43. de vnlg. et pup. (28. 6.). 
Thibant Theorie § 15. I. H. Boehmer de finib. privil. regund, o. 2. § 9. 
(Bxero. T. I.). Blitter in den § 49. Hot. y. cit. Abh. With respect to in- 
.--'Y;;!rp?5tatioii injurious to the sovereign see contra Stryk de interpret, priv. 
c, 4, Leyser Sp. 10. m, 3. Wasmuth de natur. priviL c, 1. § 13 is doubtful, 
L. 3. de const princ. (1. 4.) and see Thibaut Theorie § 15. p. 54. 2nd edition. 
* L. 42, de poeu. (48. 19.) It. 56. L. 155. § 2. de B, I. (50, 17.). 
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3. Of Criticism. 

§ 64 . 

It is of very considerable importance^ in the actual state of the 
Eomanlaw^.to determine how far a jurist is at liberty^ by his 
own criticism^ to form a text haying the force of law. There are 
two principles to he kept in mind here : 

A. A judge ought not, without an authentic interpretation, to 
proceed farther, if the rules of interpretation ar5 insufficient for 
his purpose / 

B. The Eoman law has not been adopted from the text of any 
one manuscript, but from that of several manuscripts. Hence it 
follows that we are at perfect liberty to choose the text of that 
manuscript which appears to us the l^est, and to correct errors in 
the printed copies by collatfen with it, but if the text of the 
manuscript is certain an alteration is only to be allowed in case all 
the conditions for a logical interpretation are present.* 

II.~-IlirTEEPEETATIOhr OF OTHEE lESTEIJMEITTS.^ 

§ 55. 

The Eoman law contains an almost innumerable number of 
rules for the interpretation of legal instruments.® The laws 
applicable to particular agreements, servihites and legacies, for the 
most part depend on nothing else. The following main principles 
are all that can here be noticed. 


y See above § 46. 

® With this qualification I still adhere to the opinion formerly expressed 
by me in my Yers. 1. B. Nr. 16. For the views of others see I. L. Conradi 
vitiorum criticorum climax, adversus E^cbinum. Lips. 1762. Feuerbach 
Oiv. Yers. 1. B. 3. Abh. But see contra ; Thibaut Theorie § 44. Compare 
also Hufeland Geisb des Eom. E. 1. Thl. 70 — 81. Spangenberg Einleitung. 
243—253. 

* The translator has preferred to use the word instruments throughout 
this and the following section, although the principles stated in the text 
apply as well to verbal as to written agreements, &;o. The German word is 
Geschaft 

» Mantica de tacit, et ambig. convent, Averan interpr. L. II. c. 2. 30. 
L. III. c. 16—30. L. lY. c. 1. 2. 3. 9—17. L. Y. c. 1. 2. 5—12. 0. FTAlef 
de eo quod aequ. est in dubiis convent, (in his dies acad. n. 8.). Unter- 
holzner Lehre v. d. Schuldverhaltnissen B, 1. § 41. 


7 
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Words.“~Ii^ tlie first place, according to what lias already been 
said upon gTammatical interpretation, attention must be paid to the 
meaning of tiie words used and these are to be taken in the 
sense usual in the place where the transaction occurred.*^ Unre- 
strained general words are to be taken in a corresponding sense, 
and no word is to be treated as superfluous,*^ even though the whole 
instrument should, when correctly intei’preted, prove good for 
nothing.® ^ 

If, however, the sense of the words be obscure or ambiguous, 
then that meaning is to be adopted 

a. By which some effect may be given to the instrument or, 
h ByVhich the result most agreeable to the nature of its 
subject-matter may be attained f and lastly, 

c. By which the losing party is feast prejudiced j** but still in 
cases of doubt the words are to be taken most strongly against 
him by whom the first proposals touching the matter in question 
wore made* (as in general the seller or lender). Marriage gifts 
are especially favoured.^ 

§ 66 . 

Intention.— Words are merely a means to an end; and if an inten- 
tion contrary to the meaning expressed by them can be proved,* 

L. 7. § 2. da supel. leg. (33. 10). L. 69. de leg. III. (32-), 
c L. 50. § 3. de leg. I. (30.) L. 65. § 7. de leg. III. (32.) L. 18. § 3. de 
instructo- (33. 7.) Wachter im Arebiv £. civ. Prax. B. 19. IlTr. 5. 

d L. 31. de evict. (21. 2.) L. 23. de S. P. IJ. (8. 2.) L. 26. § 2. de pact, dotal 
(23. 4.). 

® L. 9. § 6. de R. C. (12. 1.). 

f L, 22. pr. de usu (7. 8.) L. 41. P. 80. 134. § 1. de Y. 0. (45. 1.). 
s L. 9. de servit. (8. 1.) L. 43. pr. de damn. inf. (39. 2.) L. 67. der E. X 
(50. 17.). 

L. 34. de B. I. (50. 17.) L. 99. de V, O. (45. L). 
i L. 17. § 3. 4. de S. P. U. (8. 2.) L. 21. 33. 34. pr. de contr. emt. (18. 1.) 
L. 89. de pact. (2. 14.) comp, with L. 40. 68. pr. de contr. emt. (18. 1.) L. 6. § 6 
Ij. 11. § 17. L. 26. 27. de act. e. v. (19. 1.). For other views see I. H. Boehmei 
de interpr. fac. advers. earn qai clarius loqui debuisset (Excrc. P. II.). Ouiac, 
Obs. L. 1. c. 10. Averan interpret. L. 2. c. 2. Pufeiidorf T. 1. Obs. 132. § 8, 
85. pr. de E. 1. (50. 17.). 

1 An extensive interpretation oh ratiomm cannot be allowed in the case oi 
private instruments. Schweppe Bom. Privatr. 1. B. § 124. 
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effect must be given to this intention rather than to the words 
nsed."* A distinctiom^ however^ is made between Bilateral and 
Unilateral insti^niaents. 

a. In bilateral instruments the words^ if clear, must be followed 
even against the intention of one of the parties bnt^ where the 
intention of both parties is the same, effect must be given to it 
against the clearest words. The preamble of an, instrument 
generally affords the best means of discovering thQ intention of the 
parties thereto. ^ 

h. In unilateral instruments the intention of the speaker has to 
be ascertained and followed, and if the meaning of his words be 
doubtful, recourse must be had to his previous explanations and 
statements. If the instrument, as«for instance a testament, be 
such that it cannot be upheld without a will expressed, a 
proved intention, inconsistent with the words themselves, operates 
merely to destroy their effect, but cannot go further and render 
operative a disposition not wari’anted by the words used,® If no 
satisfactoiy result can be arrived at in any one of these ways the 
instriimeiit must be held void.^ 


» L. 69. pr. de leg. IIL (32.) L. 6. de pignor. (20. L) L. 6. de transact. 
(2. 16.). 

. a L. 99. pr. de Y. 0. (45, 1.). 

0 L. 219. de Y. S. (50. 16.). 

P L. 134. § 1. de Y. 0. (45. 1.). Mantica 1. c. cap. 4. Tit. 9. S. Stryk de 
iure praefationum cap. 2. § 4. I. H. Boehmer consult, et. dec. T. 2. P. 1. 
Besp. 68. n. 24. B. 318. n. 8. B. 560. n. 11. E. 564. n. 6. E. 642. n. 5. T. 2. 
P. 2. E. 914. n. 11. T. 3. P. 1. B. 177. n. 15. 

Q L. 66. de iudic. (5. 1.) L. 52. pr. L. 83. § 1. de Y. 0. (45. 1.) L. 96. de B. 
I. (50. 17.). 

^ See further as to the interpretation of wills the last § of Thibant’s 
System. 

3 L. 9. pr. de hered. inst. (28. 5.) L. 7. § 2. de supelleot. legat, (33. 10.). 

^ L. 10. pr. de reb. dub. (34. 5.) L. 73. § 3, de E. I. (50. 17.), 
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PART II. 

OE THE CONSIQHENOES OE LAWS 


CHAPTER I. 

EIGHTS AND DUTIES CONSIDEEED BY THEMSELTES. 

— 4 ^ — 

DIVISION I. OF^ RiaMTS. 

§57. 

Eights and duties are tlie results of laws. In considering 
rights and duties we must carefully distinguish : (1) rights and 
duties themselves, or power and necessity ; (2) their subject or the 
person for whom something is possible or necessary; (8) their 
object or that which is possible or necessary, and (4) theiv founda^ 
tion or that which calls them into existence and sustains them 
afterwards. 


I.~EREEDOM OF ACTION. 

§58. 

As a right is neither more nor less than a legal power to compel, 
everything done in exercise of a right is juridically speaking 
lawful, even if another be hurt thereby.’^ If however an act in 
itself lawful be performed craftily to evade a law* or merely with 
the cunning intent to hurt another,^ such act must be treated as if 
it were forbidden by law, 

^ L. 151. L. 155. § 1. de R. I. (50. 17.). 

L. 3. § 3. ad sot. Macedon. (14. 6.). 

y The old doctrine was well founded on the moral tendency of the Roman 
law (§ 9) and on L. 1. § 12. L. 2. § 9. de aqua et aquae pluv. (39. 3.), Nov. 

"*^3., bub not so well on L. 38. de E. Y. (6. 1.) L. 3, pr. de oper. pubL (50. 10.). 
Oarpssov Deois, n, 104i Gail L. 2. Obs. 69. Pufendorf T. 4. Obs. 263. 
S. Sbryk de iure aemulationis. o. 1, n. 13* Herb de servitute naturaliter 
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IL-POWEE OF COMPULSION. 

§69. 

Every right is as such accompanied by a power of compelling 
the performance of or forbearance from some positive act. In 
the absence of such a power no right properly speaMng is con- 
ceivable ; but a right may well exist withorit there being any 
absolute necessity to exercise that power.* 

This power of compulsion can as a rule only he exercised with 
the aid of a judge. With such aid the power may he exercised 
either actively (by an action)^ by seeking the assistance of the 
judge to compel another to perform his duty,® or passively (by 
way of defence), by bringing forward one^s own right in 3-nswer to 
an action instituted by another. Generally speaking the latter 
course is most advantageous m consequence of the more favourable 
position of a defendant as compared with that of a plaintiff.^ 

III.-~M0UES OF COMPULSION. 

1. Extrajudicial. 

§ 60. 

Offensive.— A person seeking himself to enforce a right can do 
so by acting offensively or defensively. The former course, when- 
ever judicial assistance can be procured,® is as a general rule 
forbidden,*^ unless expressly allowed® by the snpi^eme power or by 


constituta. Sect, 2. § 11. See contra 0. Thomasius non-ens acfcionis 
forensis contra aedificantem ex aemulatioue (Diss. T. 2, n. 61.). Hufeland 
Geist des Ebm. E. 1. Thi. 92. Gesterding Nacbforsch. 3. B. 191 — 197, 
Sohweppe Ebm. Priv. E. 1. Bd. § 146, ^Sintenis Oivilrecht B. 1. § 27. 

^ This is inserted because Muller ad Leyser Obs, 44., attributes no power 
of compulsion to negative privilegia, 
a G, Hasse im Ehein. Museum B. 6. Nr. 1. Sa 6. Savigny System Bd, 
5. § 205. 

Weber’s Beitr. to his Kl. u, Eiur, 1. N. 1. 
c L. 10. § 16, quae in fraud, cred. (42. 8.). 

^ L. 3. 0, de pignor. (8. 14.). Pufendorf T. 2. Obs. 62. Struben 2. B, 82. 
Bed. 3. B. 57. Bed, 

® Olaproth ord. Proo, § 2. 3. 4. 5. For the history of these doctrines see 
in 0. F. Walcb disquis. hist. iur. civ, de vindict. privat. len. 1768. (op. T. 
1.). Linde Zeitschrift 1. B. Nr. 21. Fritz Erlauterungen 1. Hft. 125 — 131. 
S. Benfey im. Ehein. Mus. B. 7. Nr. 1. Yangerow Leitfaden § 133. 
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agreement between tlxe parties ; but by no private agreement can 
a person be lawfully empowered to use personal violence. By 
tbe Eoman law (generally attributed to a Becretuvi D. Hard) lie 
wbo acts aggressively in enforcing a right incurs^ as a penalty^ if 
the person aggrieved insists upon it, the forfeiture of that right to 
him ^ or, if the right had really no existence, the aggressor can be 
compelled to restore whatever he took away, together with its full 
value/ These punishments attach to a person possessing in 
right of another if he, without cause, delays the giving up of the 
thing until judgment.^ They are moreover not obsolete/ 

§ 61. 

Befensive.—Every one on tKe other hand is permitted to enforce 
a right defensively,* and so to protect not only his person’^ but 
also every thing else of which he is in actual possession but 
even in this case no one is allowed to employ more force than is 
necessary to repel the unlawful aggression {moderamen hmdfatm 


2. Judicial. 

A. ACTIONS. 

§ 62. 

Actions in rem, in personam.-~With the above exceptions the 
rule mentioned in § 59 is of univei^sal application. Before proceeding 


* L. 7. L. 10. 0. unde vi (8. 4.) L. 13. quod met. o. (4. 2.) L. 7. ad L, lul. 
de vi (48. 7.) Nov. 60. c. 1. I. H. Boehmer de poena ins sibi dicent. sine 
iudice. Hal. 1725. c. 1. (in Exerc. T. II.). Miiller ad Leyser Obs. 839. 

s L. 34 0. locat. (4. 65.) L. lO.*" 0. nnde vi (8. 4.). Grolman & Lobr 
Magaz. 4, Bd. 375. 376. ^ 

K. a O. V. 1521. Tit. 32. § 2. B. A. v. 15. 32. Tifc. 3. § 15. Boehmer L o. 
cap. 2. Hind quaest. for. T. 3. c. 2. See contra Olaproth uhi sup* § 3. 

i Hellfeld de violenta rer, nostrar. defensione (op. n. 21,). Scbilling 
Institnt. B. 2. § 100. 

L. 4. 0. de L. Corn, de sicar. (9. 16.) L. 4. L. 5. pr. L. 45. § 4. L. 52. § 1. 
ad L. Aqnil. (9. 2.). See genemlly Exners Tod by K. W. S. Grattenauer. 
Breslau 1806. 48 — 194 E. v, Lohr die Theorie der Culpa. Giess, 1806. § 16. 

^ See below § 226. 230. 

» Ii. 1. 0* nnde vi (8. 4). S. L. E, Piittmann de moderamine incnlpatae 
tutelae. Hips. 1783. 
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fnrtlier it*is necessary to advert to the most important sorts of 
actions/ and more especially to the celebrated division of them 
into those in rem (vindicationesj and those in personam,^ 

To the first class belong all those actions which by their nature 
ca^n as a general rnle^ be instituted hy a person merely by virtue 
of some right vested in him^ (that is to say without reference to 
any circumstances giving rise to a special duty on the part of the 
defendant) against any one who disputes or obst^mcts such rights 
and/or the purpose of compelling him to respect it. 

Actions in feT$onan\ on the other hand, are those which pre- 
suppose circumstances giving znse to some special duty in the 
defendant.^ * 

There are no actions which are ^t the same time and in the 
above sense both'm rem and personam ; but mention is some- 
times made of such, and to them the name of actiones mixtce is 
given. The term mixed may, however, without impropriety be 
applied to those actions in which either party might be plaintiff 
and either defendant.*" 

. Actions in personam are termed generally condictiones / but 
this word is strictly applicable only to those actions in personam 
which arise from unilateral transactions, and are brought for the 
recovery of property.^ It was the practice amongst the Romans 


The great practical work on this subject is J. L. Schmidt Lehrb. v. den 
Klag. und Einred. with additions by A. D. Weber. 6. edition. Jena 1803. 
8 edn. by C. Martin. Jena 1823 ; and for theory see Saviguy System B. 5. 
Berlin 1841, and Weiske Eechtslexikon B. 1. 37 — 98. 

0 See Eroben on this §. 

P Savigny %hi si^p, B. 5. § 208. Rotelic. et seq. 

a § ?. 13. 15. I. de act. (4. 6.). L. 25. pr. de O. et A. (44 7.) Thibaut 
Yersuche 2. B. Nr. 2. Feuerbach civilist. Ters. 1. B. 8. Abh. is on many 
points of a different opinion. Du Roi im Archiv fur civilist. Praxis, 6. B. 
Nr. 14. 

^ L. 10. fin. regund. (10. 1.) L, 37. § 1. de 0. et A. (44 7.). See conira 
§ 20. I. de act. (4. 6.) and Theophilus ibid. See especially Heise und Cropp 
jurist. Abh. 1. Bd. Nr. 9. § 3 — 9. 
s L. 25, pr. de 0. et A. (44 7.). Schilling Instifcut. B, 2. § 104 
t § 15. I. de act, (4. 6.) Dig. L. 12. Tit. 1. 4. 5. 6. 7. Compare J. a Oosta 
ad § 15. 1. cit. Hugo Civ. Mag. 1. B, 197. 198. B* GansRom, Obligationen- 
recht. Heidelb. 1819. 2. Ortolan Inst, 462. 
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to mention the defendant by name in the formula applicable to 
actions in jyerso^iam^ and not in that applicable to those in 
but there were some actions of the former class in which this 
practice was not observed^ and such were termed in rem scriptm.^ 
Actions in rem are generally instituted by a person out of posses- 
sion against him in possession.* 

§ 63. 

Interdicts.— To the class of actions in personam^ belong what 
are called Interdicts.^ The term actio denotes that tind of action 
in which the slow ordinary procedure is followed ; the term inter-^ 
dictum denotes on the other hand that kind of action in which the 
quick summary procedure is ij^ken.^ According to the old Roman 
procedure the Pr^tor used, even in Jlnterdicts^ to refer the pax'ties 
to a Judex, in order that the facts in dispute might be enquired 
into by him.^ The division of interdicts into restitutoria, exhibit 

« L. 9. § 8. quod met. causs. (4, 2.) L. 1. § 3. de interdict. (43. 1.), 
Heinecoii antiquit. L. 4. T. 6. § 24 — 30. On the last-mentioned actions see 
Savigny ubi supra § 208. Hote b. Schmidt v. Ilmenau Oiv. Abb. Jena 
1841. Nr. 1. 

^ § 2. 1, de act. (4. 6.). The case here mentioned by Justinian has given 
rise to much difference of opinion. Cocceii L. 8. T. 5. qu. 3. Soe there- 
upon in Donjat Diss. de uno casu § 2, I. de act. at the end of Eeitz editio 
Theophili excurs. XYIII. and Fritz in Lind© (new) Zeitschxift B. 1. 2. 

y L. 1. § 3. de interd. (43. 1.). 

^ See upon them Inst. IT. 16. Gains IT. 138 — 170. Dig. lib. 43. tit. 1. 
Cod, lib. 8. tit. 1. I. F. .de Eetes- de interdictis et remediis possessoriis 
(Meerman Th. T. 7.). Haubold in Savigny Zeitschrift B. 3. Nr. 12. 
Savigny das Eecht des Besitzes 6. edn. Giess. 1837. 4ter Abschn. Schmidt 
V. Ilmenau Oiv. Abb. Nr. 2. Heimbach in Weiske Eeohtslexikon B. 5. 
526 — 636. B. W. Leist die Bonornffi-possessio. Gotting. 1844. B. 1. § 51 — 56. 

The summary nature of interdicts is denied by Merenda controvfl. 24. 
c. 39. § 4—11, 17; c. 45. § 52-— 60., and also by Savigny loc. cit. § 34. 
Zeitschrift B. 5. Nr. 1., Leist loc. cit. But see Cod. Theod. lib. 2. tit. 4. 
c. 5. 6. lib. 4. tit. 22. c. 4. 6. L. 4. 0. de interdict, (8, 1.) L. 8. 0. tind© vi 
(8. 4.) L. 1. 0. si per vim (8. 5.) L. 14. 0. de agricol. (11. 47.). Bayer 
Theorie der summar, Proc. 2. edn. p. 162. 166. 167. Linde Civiipr. 4. ©dn. 
§ 342. MUhlenbruch Pand. B. 1. § 155. 

Gains IT. 141, L. 21. pr, quod vi aut clam. (43. 24.) L. 3. § 3. de lib. 
exhib. (43. 30.). J. a Costa ad. pr. L de interdictis. 0. G. Haubold notitia 
fragment! Yeronensis de interdictis Lips. 1816. Savigny Zeitschrift B, 3. 
Nr. 4, 8, 12. Savigny Besitz § 34, 



ACTIONS. 


67 


ioria and* proMbitoria^ appears not to be quite logical but it is 
otherwise with the division of them into possessory (§ 233) and not 
possessory^ as with that into dupUcia and simpUcia. Interdicta 
dupUcia are those in which, contrary to the ordinary rules of 
procedure,* the plaintiff can be condemned at the instance of the 
defendant/ 

§ 64. 

Eights in rem and in personam.— Those rights which can 
be enforced by an actio in rem are called real {jus in re, in rem) ^ 
those which cannot are called personal (jus in personmi, ad rem] I 
Eeal rights consequently include not merely those lights to things 
which can be enforced by an action available generally/ but also 
all other rights upon which a mndicff,tio may be founded, such for 
example as the rights of pate];nal authority/^ and of stahis ; the so 
called actiones prcejudicialesy^ by which status is protected, being 
actions in rem}- It has, however, become usual to confine the 

c Gaius lY. 140 — 14*2., compared with § 7. 1, de iiiterd. (4. 15.). 

^ For example Dig. lib. 43. tit. 29. 30. 

« L. 1. de re iud. (42. 1.) L. 3. 0. do seiitent. (7. 45.). 

^ Gains lY. 160. § 7. I. de interd. (4. 15.) compared with L. 13. 14. de iudic. 
(5. 1.) L* 10. fin. reg. (10. 1.) L. 3. § 1. uti. poss. (43. 17.) L. 1. § 2. de superfic. 
(43, 18.). Buchboltz Yersuche Hr. 9. Endorff in Zeitschrift B. 9. Hr, 2. 

ff See upon this greatly disputed doctrine the references to § 62 and in 
addition ; U. Huber Digress. L. 4. c. 10. H. Hahn de iure rerum et iuris 
in re speoiebus, reous. c. adrersar. soriptis et dissertat. apologet. Helmst. 
1664. 0. Thomasii D. vindiciae domin. contra servitutem. At the end of 
his philosoph. ini’, in dootriu. de 0. et A. JSiaJer Autonomie. Tubing. 1782. 
22 — 75. J. T. Eeinhard vom Eigenthumsrecht. Leipz. 1800. Bericht. u. 
Zus. zu. den Inst, des E, E. p. 110 &o. Unterholzner jurist. Ahhandl. p. 
94 &c. G. A. W. Da Eoi specimen observatt. de iure in re. Heidelberg. 
1812. Sehweppe Magaz. 1. St. 3 — 38# 0. W. Hofstede D. qua notiones 
iuri^in re et iuris ad rem ad principia sua revocantur. Groening. 1805. 
Balhorn gen, Eosen fiber dominium. Lemgo 1822. 156 — 162. J. A. F. v. 
Speckner fiber Bechtsdinglichkeit. Mfinchen 1823. Seuffert Erbrt. Ab’th. 
1. Hr. 8. F. V. Thaden Begrifi des rpm. Interdiktenbesitzes. Hamburg 
1833. p. 93, &o. Fritz Erlauterungen 2. Hft. p. 244, &c. Sintenis Givilreoht 
B. 1. § 29. Hote 4. Yangerow Leitfaden § 113. 

L. 1. § 2. de E. Y. (6. 1.). 

i L. 13. I. de act. (4. 6.). I. Eaevardi de praeiudiciis Libri 2. Brug. 
Fiandror. 1565. Schmidt v. Klagen § 218 —4] 9. the authorities there 
referred to. 

3c Thibaut Yers. 2. Bd. 47. See the authors mentioned in note g and ; 

8 
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expression real riglits ot jura in re to tliose rights to things whicli 
can bo made the foundation of an actio in rem. Suck a right, if 
exercisable over anotker^s property (in, rc aUena)^ is emphatically 
styled jus by the Bomans/ whilst what is in modern times 
called a personal right is denoted by thorn by the word ohligatio : 
this word, however, expresses not only the right, but also and at 
the same time the duty correlative to it."^ 

§ 65 . 

Punishments.-— Another division of actions, and one which is 
of the greatest importance in all branches of the civil law, is based 
upon this — namely, that certain actions are brought for the pur- 
pose of punishing a wrong doer, whilst others are brought for the 
purpose of obtaining that to %hich the plaintiff has a right. In 
order that this division may be propi^idy understood, the following 
remarks seem requisite. 

§ 66 . 

Offences, &c.— A law which commands or forbids the performance 
of a certain act either does so simply, or it annexes to its transgres- 
sion some pain or penalty as a consequence thereof ; the pain or 
penalty is called a jpunishnent, the law imposing it is termed a 
criminal or penal law, and the transgression of such a law an 
offence,^ 

§ 67 . 

Public and Private.— Penalties and offences are either public or 
private, according as they are inflicted and punished by the state, 
acting for the good of the whole community, or by the injured 


P. A. Hommel D. quinquo iur. in re Species, quas vulgo tradimt, nec semper 
tales esse, nec solas. Lips. 1736. H. Kellinghiisen de legib. nonSiillis 
Bomanor. cap. 21. (in Oelrichs Thes. nov. T. 2. Yol. 2. No. 1.) D. Nefctei- 
bladfc de iiire in re quae est res iiiillius. Hal. 1779. 

1 L. 80. de noxal. act. (9. 4) L. 13. § 1. L. 19. pr. de damn, infect. (39. 2.), 
This is also the case with the German word Gerechfcigkeiten. Savigny 
System B. 5. § 207. 

» See above § 1. Bote a. 

* The translator has rendered the German word VerhreeJien by offence 
rather than by crime, inasmuch as the author in the following sections 
divides Yerbrechen into public and private, terms which could not, it is 
conceived, be appropriately applied to the English word crime. 
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party Miaself^ who is in a position to enforce the penalty as a 
compensation for a wrong he has suffered. Public offences are 
divided by the Eomans into puhlica or ordinaria, and exiraor^ 
dinana, according as the penalty is or not fixed by a comitial 
law.® The consideration of pnbHc offences or crimes does not fall 
within the scope of the present work^ and in this place only those 
principles relating to private offences which are of the most 
importance and general application can be noticQ^d. 

§ 68 . 

Actions Criminal and Civil.—An offence may rendei^ a person 
obnoxious both to a public and to a private penalty,® ^ and the 
offender, may also be compellable to make compensation for the 
injury he has caused. The duty *bf making compensation to 
another can, however, also arise otherwise than from the commis- 
sion of an offence. 

All actions may be divided into Public or Criminal prose- 
cutions {accusationes) and Private suits : the former are insti- 
tuted with a view to a public penalty,^ and can be commenced by 
any body the latter are 

1. Actiones rei ‘persecutofim, if instituted merely to enforce a 
right and irrespectively of the mode' in which the liability of the 
person sued arose, whether in consequence of an offence or not f 

2. Actiones poenales^^ if instituted merely to enforce a penalty 
to which the person sued has become liable f or, 

» L. 1. de publ. indie. (48. 1.) L. 3, § 2. de praevaricat. (47. 15.). L. 3. do 
extraord, orim. (47. 11.). Gr. L. Boehmer de abigeafcu efc furto equor. cap. 1 
§1—7. (Elect. T. 3. n. 21,). 

^ L. 92. de fnrtis (47. 2.). 

p They must as a general rule be brought within 20 years. L. 3. de 
requif. reis (48. 17.) L. 12. 0. ad leg. Corn, de falsis. (9. 22.). See especially 
0. A. G-riindler v. d. Yerjahrung d. peinl. Strafe. Halle 1796. Kori 
Theorie d. Yerjahrung. L6ip25. 1811. Unterholzner SchuldverhMtnisse 
B. 2. § 304—315. 

<3t L. 30. § 3. de iureiur. (12. 2.). I. Finesbres in Hermogeniano L. 2. ad 
L. 32. de obi. et. act. 

^ See for example Tit. D. de condiot. furtiv. (13. 1.) Schilling Institut. 
B. 2. § 105. 

» Savigny System B. 5. § 210 — 212. 

* See for example L. 5. § 5. 6. 13. de his qiii effuder. (9. 3.). Sintenis 
Givilrecht B. 1. § 29. 



60 


ACTIONS. 


3. Ad'iones mixtre if instituted partly for the former,^ and partly 
for tlie latter purpose/ 

Distingiiisliable from public and private actions are tlie mtioms 
po 2 nilares wMcii can be instituted by any member of tbe commu- 
nity not witb a view to enforce a public penalty, but in order 
eitber to obtain tlie amount of a penalty for liimself, or merely to 
compel restitution/ 


§ 69. 

Private Penalties*— Tbe private penalties of tbe Romans are 
very various. Sometimes tbe injured party is entitled to an 
arbitrarjr sum/ at others only to a fixed sum of money, and 
tMs again may be a sum settled beforehand,'* or the amount,^ 
or twice/ thrice,^ or quadruple tfee amount of loss sustained.® 
Thex’o are moreover other penalties (mentioned in other parts of 
the System in the proper place), as for example, the loss of a right 
to sue,^ or of the possession of a thing/ or of the right to put 
in an exceidio,^ According to tho opinion of most persons (but 
which is still controverted and is not founded upon any sufficient 
reason), no action can now be instituted for the mere purpose of 
enfoi’oing a private penalty and although certain persons main- 


^ But see Kiernlil Tbeorie B. 1. p. 229. Rote Compare Savigny System 
B. 5. § 21L Rote 1. 

X § 18. 1, do aot. (4. 6.). ^ 

y Tit. B. de popular, act. (47. 23.) compared with L. 7. pr. de iurisdict. 
(2. 1.) L. 1. pr. L. 5. § 13. de deieotis (9. 3.) L. 25. § 2. ad SOt. Silan. (20. 5.) 
L. 1. de locis (43. 7.) L. 2. § 34. ne quid in loc. pubL (43. 8.) L. 1. pr. L. S 
§ 9. de libero bom, (43. 29.). Savigny System B. 2. § 73. 

^ § 7. I. do iniur. (4. 4.). L. 5.«§ 1. ne quis eura, qui in ius vocat. 
(2. 7.). 

a L. 7, pi\ de iin-isdict. (2. 1.). 

^ L. 7. i. f. 0. unde yi (8. 4.). 

c § 5. 1. de obi. quae ex delict. (4. 1.). Rov. 18. cap. 8. 
d § 24. 1. de act. (4. 6.). Roy. 124. o. 2. 

® § 5. I. de obi. qnae ex delict. (4. 1.). 

* Rov. 72. cap. 4. 

» L. ult. de B. V. (6. 1.) Rov. 18. c. 10. 

^ Autb. Contra 0. de non num. pecun. (4 30.). 

^ Hopfner Comm. § 1127. G-liiok Baud. 3. Tb. § 274. 275., comp, with 
Malblano prino. iur. Bom. § 358, 0. G-. A, Gruner de poenis Bomanorum 
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tain that the remaining private penalties of the Bomans axe also 
now antiquated, their opinion rests on grounds wholly arbitrary 
and is cei-tainly not held universally.^ Those very actions^r more- 
over, for pui'ely private penalties which are considered by such 
persons to have gone out of use, are allowed even by them to be 
maintainable in cex'tain exceptional cases,* as whei*e,in consequence 
of public penalties having ‘ceased to be enforceable, the retention 
of the Eoman law is necessary for the preventioij of an offence.* 

§ 70 . 

Concurrence of Actions.— The above divisions of actions ^re very 
important with I’eference to the law which governs their con- 
cui'rence, and to the question what actions are and what are not 
maintainable by and againsi? heirs. The law relating to the 
concui’rence of actions"^ depends upon the following principles ; 

I. If the concux’rence is siLhjective^ i.e. if a multiplicity of 
actions is occasioned by a multiplicity of plaintiffs or defendants, 
all the actions are maintainable simultaneously or successively,*^ 
unless indeed the case be such that satisfaction by one of the 
defendants discharges the others from their liabilities.® 


priv^atis eariimque usn hodierno. Lips. 1805. in 0. Martin Select. Diss. et 
Oomm. Ooll. YoL I. lenae 1822. ISTr. 2. 

Malblanc doofcr. de iureinr. § 73. and contra, Cocceii I. 0. L. 18. T. 4. 
qu. 27. Danz. ord. Proc. § 335 a. E. Welirn. y. gericbtl. Einwend. § 60. 
^ See for example Gliick Pand. 5. Thl. § 430. 

^ Averan. interpr. L. 3. c. 14. 15. I. Finestres et deMonsalvoD.deooncurr, 
action, ad L. 32. de O. et. A. in Hermogen. T. 1. p. 601. H. a Yianen de 
concurs, act. Trai. ad Eh. 1736. (Oelrichs Th. nov. Y. 1. Th. 1. Nr. 4.}. P. Alef. 
de eleetivo quern vocant actionum oo»cursn. Heidelb. 1757. Sohinidt 
Lehrlt v. d. Kl. § 16. 60. 106. Thibanb civilist. Abb. 146—204. Arohiv. 1 
civil. Prax. B. 2, Nr. 23. Eimmern v. den Noxalklagen. 238 — 280. Keller 
fiber Litiscontestation. 449 — 496. A. O. Krug seleota de con diet, fnrtiva 
capita. Lips. 1830. cap. III. W. H, Puohta fiber die gericbtl. Klagen. Oiess. 
1833. § 29 — 38. Goseben Oivilreobt. B. 1. § 166 — 159. Kierulff Tbeorie. 
Altona 1839. B. 1. p. 241 — 269. Savigny System B. 5. § 231—286., who 
disapproves of the above division into subjective and objective concurrence. 

a § 2. 1, de iniur. (4. 4.)*L. 1. § 9. L. 34. L. 41. eod. (47. 10.) L. 5. pr. de 
nox. act. (9. 4.). Against principals and sureties only successively. 

o L. 5. § 15. commodati ,(13. 6.) L. 1. § 43. depositi (16. 3.). L. 6. quod vi 
aut clam. (43. 24.) L. 9. pr. de duob. reis (45. 2.). 
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II. If the concurrence is objective, i.e. if one person lias 
several actions against one otber^ tlie following cases must be 
distinguislied : 

A. If tbe objects of tbe actions are essentially different ^ and 
a* The plaintiff succeeds in one action : he can nevertheless 
proceed with the other actions/ unless the ground of the one is 
destroyed by that of the other.^ Coilsequently all actionee rei 
persecutorice are, if their grounds he different, maintainable one 
after the other / and the same is time of several but different 
actiones pcenales* and of actiones rei persectdorice combined with 
either puMio* or private penal actions.^ But if by law the actions 
are onlyc given alternatively one destroys all the others.* This is 
the case when there is concurrence between actions for public 
and private penalties.^ 

&. The plaintiff is unsuccessful in one action (tried on its 
merits) : the other actions are maintainable so far as they rest on 
different grounds, but no further.® 

c. The plaintiff abandons the action h© has brought: although he 
cannot again institute this action, every other remains open to him.* 


p L. 5. § 1, ad leg. Aquil. (9. 2.) L. 9. § 1. i. f. de tribut. (14. 4). 

L. 8. § 10. L. 12. § 1. L. 32. § 1. de inoff. test. (5. 2.) L. 43. § 6. de aed. 

ed. (21. 1.). 

t L. 23. § 5. de rei vind. (6. 1.) L. 16. 18. de except. (44. 1.), 

» § 1, 1. si quadrupes (4. 9.) L. 32. L. 84. pr. L. 60. de 0. et A. (44. 7.) 

Ij. 15. § 46. de iniur. (47. 10.) L. 6. pr. ad 1. luL de adnlt. (48. 5.) L. 180. de 

B, I. (50. 17.). Gliiek Pand. B. 4. § 284 a. Note 17. 27. Braokenboft 
Identitab n. Connexitat der Becbtsverhaltnisse. Gofcfc. 1839. p. 333. Savigny 
loc. cit § 234. 

* L. 4. § 4. fin. reg. (10. 1.) L. 3, § 6. de tab. exbib. (43. 5.) L. un. 0. quando 
civil, actio. (9. 31.) L. 9. § 5. de publican. (39. 4.). 

^ § nib. L de obi. quae ex del. (4. 1.) § 18. 1. de act. (4. 6.) L. 9. pr. «L. 11. 
§ 2. de servo corr. (11. 3.) L. 7. § 1. de cond. furb. (13. 1.) L. 2. § 10. 26. vi 
bon. rapt. (47. 8.). Savigny loc. cit § 234. Note z. 

^ L. 4. § 2. L. 7. de lege comm. (18. 3.) L. 84. § 13. de leg. I. (30.) L. 4. 
0. de paotia inter (4. 54.) L. 1. C. de furtis (6. 2.) L. 8. pr. 0. de codxciil. 
(6. 36.). 

y § 10. 1 de iniur. (4. 4.) L. 6. B. eod. (47. 10.) L. 56. § 1. de !urb. (47. 2.) 
« L. 6. § 4. nantae (4. 9.) L. 93. § 1. de leg. 3. (321) L. 28. § nit. de liberat. 
legat. (34. 3.) L. 11. § 4, L. 14. § 2. de except, rei ind. (44. 2.). 

»■ arg. L. 4. 0. de pactis (2. 3.) L. 11. C. de B. 0. (4. 1.) cap. 20. X. de off. 
ind. (1, 29.). 
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B. If tlfe objects of tbe actions are essentially tbe same ; and 
a, Tbe plaintiff is successful in one : tbe otters are not main- 
tainable,^ unless some further advantage, the obtaining of whicli 
has not become impossible by the result of the first action,® 
remains to be acquired.^ 

h. The plaintiff abandons or is unsuccessful in the action 
instituted by him : the other actions are maintainable if founded 
on a different® but not if founded on the same ground.^ 

§ 71 . 

mt 

Actions by and against heirs.— With respect to the question what 
actions are maintainable by heirs (translatio activa) and what 
against them {translatio passivaY it» is a fundamental piunciple 
that, as a general rule, heirs ^an both sue and be sued as such.^ 
Even in exceptional cases this principle is applicable if litis con- 
testatio has taken place^ (or according to the modern German law 
if the action has been commenced*) in the life-time of the deceased 
and if the pursuance of the right by or against heirs is neither 
per $e impossible nor specially forbidden by law. 


L. 9, § 1. de tribut. (14 4) L. 41. pro socio (17. 2.) L. 15. § 12. quod vi 
ant olam. (43. 24) L. 12 — L. 14. pr. de exo. rei ind. (44 2.) L. 9. § 1. de 
fnrtis (47. 2.) L. 43. § 1. L. 57. de R. 1. (50. 17.). 

c As is the case if an actio mixta is brought before an actio rei ^ersecu- 
toria, L. 9. § 6. L. 14 § 13. quod metns (4. 2.). Cuiacii Obss. L. 8. o. 33. 

^ L. 43.* 47. pr. pro socio (17. 2.) L. 28. de A. E. (19. 1.) L. 7. § 1. commod, 
(13. 6.) L. 32. L. 34. pr. § 2. de 0. et A. (44 7.) L. 2. § 8. de priv. del. (47. 1.) 
L. 1. 11. arb. furt. caes. (47. 7.). Yianen 1. o. c. 2. § 4. — 11. Gliick Pand. 
B. 4. § 284 d. Note 74. 

« L, 13. pr, de inst. act. (14. 3.) L. 31. § 16. L. 48. § 7. do aedil- ed. (21. 1.) 
li. 93. § 1. de leg. III. (32.) L. 11. pr. de exc. rei ind. (44. 2.) L. 18. de O. et 
A, (44.^7). L. 14. 0. de inofi. test. (3. 28.). 

^ L. 28. § 6. de iureiur. (12. 2.) L. 76. § 8. de legat. 2. (31.) L. 9. § 1. de 
furt. (47. 2.) L. 9. arb. furt. caes. (47. 7.). 

s Lyolama benedictor. Libri lY. Lugd. Bat, 1617. W. A. Lauterbach de 
transitions act. Tub. 1653. (Diss. Yol. 3.). Compare Froben § 70. Kierulff 
Theorie B. 1. 215 — 229. Savigny System B. 5. § 230. 

^ Actions arising ont of family relations are exceptions. 

‘ i Sentenis Erlaiit. des Oivilproc. 1839. 146. 

It L. 26. L. 58. de 0. et A. (44 7.) L. 139. pr. 164. de R. I (50. 17.) L. 6. § 
nit. L. 7. de inoff. test. (5. 2.) L. un. 0. ex delicto defunct. (4. 17.) compared 
with the K. 0. 0. of 1555. Thl. II. Tit. 9. § 6. Francko Baitr. 1. Abtheil. 43. 44, 
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With respect to the oxcoptionai cases the following rules are 
laiil down. 

1. There is no activaj or in otlier words heirs as such 

cannot sue- — 

L In those cases in which the right to bo protected ceases with 
the life of the deceased.* 

2. In criminal actions.® 

3. In populaj' actions.’^ 

4. In certain private penal actions,® nor in the so called mtiones 
meram vindictam splraTites^ i.e. those which are niaintamable, even 
in the absence of any actual damage to property, for the purpose of 
punishment.^ 

II. There is no iranslaiiq passiva^ or in other words heirs as 
such cannot be sued — ^ 

1. In those cases in which the grounds of action do not survive 
as against them ; but heirs are clearly answerable in respect of 
liabilities actually incurred by the deceased.^i^ 

2. In criminal actions.*’ 

3. In popular actions.* 


1 See Tbib. Syst. § 434. 590. Laufcerbach 1. c. 

L. 3. § 4. de accus. (48. 2.) L. 10. pr. ad. SOfc. Turpill. (48. 16.) L. ulfc. 
0. si reus (9. 6.). 

» L. 5. § 5. de his qui eSad. (9. 3.) L. 7. § 1. de popuh acb. (47. 23.) L. 12. 
pr. de Y. S. (50. 16.). 

o § 1. 1, de perp. act. (4. 12.) comp, with L, 4. de oalumn. (3. 6'.) L. 9. de 
religios. (11. 7,). KierulfiE Theorie B. 1. 228. 

p Theoplailus L. 4. T. 12. § 1, L. penult de in ins voc. (2, 4.) L. 13. pr. de 
ininr. (47. 10.) L. 10. de. sep. viol. (47. 12.) L. 15. § 1. sol. matr. (24. 3.) L. 7. 
0, de revoc. don. (8. 56.). Grolman & Lobr Magaz. 4. B. 363 — 366. 

L, 42. 52. 55. de B. V. (6. T.) L. 2. 0. si unus et pliir. her. (8. 32.). 
Lanterbach Th. 8. 20. [f' An example will explain the meaning of the 
passage in the text. A person dies wrongfully possessed of property, but 
of which his heir never takes possession ; an action to recover possession 
mighfc have been brought against the deceased but could not be maintain- 
able against his heir ; but an action would lie against the latter in respect 
of any liability the deceased might, have incurred by having been in pos- 
session. 

^ L. 20. de poen. (48. 19.). H. de Oocceii de cess. eor. quae ad her. non 
trans. c. 4. § 21. 

* L. 5. § 5, 13. de. effusis (9. 3.) L. ult. de pop. act. (47. 23.). Lauterbach 
Th.26. Yoet L, 43. T. 13. 
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4. In purely private penal actions^ or in those in wMcli revenge 
is the sole object.^ 

5. In an actio rei persecuioria founded on an illegal transaction ; 
for then^ unless an actio ex contractu is maintainable^ iieirs are 
not answerable by the Roman law to a greater extent than they 
have profited by the wrong by the Canon law^ however^ they 
are answerable unconditionally^ or at all events to the amount of 
the value of the inheritance descended to them. ^ 

In case of an actio mixta the principles relating to actiones 
pcenales and actiones rei persecutorice^ respectively^ must be 
applied/ unless some special reason to the contrary can be 
shown.^ ^ 

§ 72 ." 

Actiones house fidei, & c. — In all actions as a general rule 
that result can be obtained which is conformable to equity and the 
nature of the circumstances. Those actions only which are 
founded on events in which formal words are used are strictly 
confined to that which is included in the very words of the formula. 
Hence arose the now practically useless^ division of actions into 


t § 1. L de perp. act. (4. 12.) L. 24. de in ius voc. (2. 4.) L. 10. § 2, si quis 
cant. (2. 11.) L. 1. pr. de priv. del. (47. 1.) L. 111. pr. de R. 1. (50. 17.) L. 5. 
§ 4. si quis cum (2. 7.) L. 13. pr. de iniur. (47. 10.) L. 7. 0. de revoc. don. 
(8. 56.). ^ 

^ L. 35. 36. pro soc. (17. 2.). 

^ L. 16. § 2. quod m. c. (4. 2.) L. 13. pr. L. 17. § 1. L. 26. de dolo (4. 3.) H 
52, de R. Y- (6. 1.) L, 9. § 8. L. 10. de reb. auct. iud. (42. 6.) L. 3. pr. de vi 
(43. 16.) L. 44. de R. I. (50. 17.). See, for the difierenti views upon this 
subject, Cuiae. Obs. L. 7. c. 37. Lyclama membr. L. 1. c. 89. Dairsema 
coniectur. L. 1, c, 7. 8. Costa ad Tib. 0? ex. delict, defuuotor. (Meerman 
Thes.^. 1.) Upon the case in which an actio ex contractu oh dolnm is main- 
tainable, I formerly adopted the view taken by Costa ad Inst. L. 4. Tit. 12. 
§ 1. but for the reasons given by Rrancke Beitr, 9 — 28. I have since 
abandoned it, 

y c. 3. 0. 16. qu. 6. cap. 14. X. de sepult, (3. 28.) cap. 5. X. de raptor 
(5. 17.) cap. 9. X. de usur. (5. 19.) cap. 28. X. de sentent. ex coinmun. (5. 39.). 
But see Lohr Theorie der Culpa. § 113. Bosshirt Zeitsohrift B. 2. 436. and 
contra Rrancke loc. cit, 44 — 57. 

* L. 4. § 2. de incendio (47. 9.). 

Ij. 2. § ult. de vi bon. rapt. (47. 8.). Uauterbach Th. 23. 24. 

^ Hopfner Comment. § 1135. Savigny System B. 5. § 224. 

9 
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home fidei and stridi jurls.'^ Tlie former must not be c6iifotmded 
with 'adioncs arhUrariv, by which are understood edher those 
actions in w'hich crery thing essential is left to tho discretion of 
the judge, or those in wliich ho can, in case his decree is not 
obeyed, condomn the defendant in a further sum.'* 

§ 73 . 

Other sorts of Actions.-All actions which can be brought within 
the express proTisions of law are termed vulgares,’‘ nominatce,ov if 
expressly given by law, but if founded upon principles 

of equity, opposed to the strict rules of law, or upon an extended 
construc<tion of them, acUoncs Direct actions are either 

desio-nated in laws by some special name or not ; in the latter case 
actions in personam are for convenience referred to by naming the 
law which gives them,'^ (e.g. condictio ex lege, canone, statute. 


C L 5 pr. § h de in lit. inr. (12. 3.) L. 3. § 2. commodati (13. 6 ) L. un § 2, 
r nv (5 13.1 ? 28. 1, de act. 4. 6. The former belong to the arliUw, 

to Cicero pro. Eoso. Com. c. 4., Boethius topioa 

* . de benefic 3. 7. and Quintilian, inst. orat. IV. 2. I. H. 

Cioeron. 6 , Senec h § 1128-1135. Totally 

Eoelmierdeacfc. Soefc. i. c. S i-* ^ 

iSrent views are adopted by E. Cans Bomiscbos Obligationenrecht. 
Heidelb 1819. Miliileubrnch Heidelberg. .Tahrb. 1821. Nr. 6. 6. H. O. 
Stever da summario Romanorum iudicio sen stricti iuri> et bonae fidei 
T^Zw^h-as Lips. 1822. J. Bubo Erkl. dor L. 2. 3. 4. 85. de Y. 0. Berlin 
Sr ir ntiscoutestatlon. Zurch 1827. p. 189-192 Mayer pis- 

L“ “8,2»S. 5 § h-m xni. 

“ I, 3. ” » i«. (13. 4.) a a. p. ■ I'®- ^ 

fideinss m. 1). § 31. I- de act. (4. 6.) et Theophilus paraphr. ibid. 
Opinions upon this subject differ. See I. M. Magni ration, et different iur. 
civ. lib. 1. de act. arbitrariis. Anjou. 1602. Orl. Ib05. (Meerpn Th^T. 3.). 
G. de Gast de act. arbitraria. Orl. 1576. p®er™p 

err nrac'in P. 4. Deo. 89. er. 4-10. Mnhlenbriich Pand. -B. 1. § leS. 
Savigny“systemB. 5. § 221-223. Hnterholaner Sohuldverhaltuisse B. 1. 

§ 167”. 

© L, 46. d© her. inst. 28. 5. 

f 8 4. 1, de act. (4. 6.) L. 37. pr. de 0. et A. (44. 7-). 
g L. 21. de praeser. verb. (19. 5.) § 4 I. do fid. he^ "3:) § 16. 1, de leg. 
aquil. (4. 3.) L. 16. pr. de pact. (2. 14.) Schnlting Thi contr. D. 66. Th. 1. 

Heineooii hist. iur. L. 1. § 50. t i j j u iaq kmi oa 

h L. un. de oond. ex lega (13. 2.) L. 28. ad leg. lul. de aduff. (48. 5.) § 24. 

I. de act. (4. 6.) L. 12. § 1. 0. de.pet, her. (3. 31.). Schmidt v. d. Kl. u. 
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irmibus,) dr by tbe first words of that law. on the other hand^ 
an action is not founded upon any law in particular^ hut rests 
essentially upon equitable considerations, it is termed in factum^ 
tiUliSy or in factum or in modern times imjplo ratio officii 

jitdids} Sometimes an adjective is used to show more clearly 
either the object of the action, as for example actio ex sti^ulatu 
CERTi, ixOEETi, TRiTiOARiA (§ 168) or it s foundation, e.g. actio certi 
QUOD jussu : where this is the case the actions^ are sometimes 
termed actioms adjectitice qiialitatis} 

B. EXCEPTIO. 

§ 74 . 

Plea —If a person seeks to defend himself against the conse- 
quences of an action instituted against him, he does so by what is 
termed generally a plea {exception prcescriptlo) The defence may 
amount either to a temporary or a perpetual bar to the action ; in 
the former case the plea is called dilatory {exceptio dilatoria), in 
the latter case the plea either denies the existence of the ground 
of action, or admitting such existence opposes something to it 
which destroys it ; in the fii’st of these two cases there is what is 
called a litis contestatio negativa^ and in the second an exceptia 


Einr. § 1338. 1339. Westenberg de causs. oblig. Diss. 4. See too, Gans loe, 
cit, 160 — 165. Savigny System B. 5. Beilage XI Y. § 12 — 14. 

i L. 12. de in ins voo. (2. 4.) L. 6. § 3. iie. qnis eum (2. 7.) L. 7. § 1. de 
religiosis (11. 7.) L. 1, pr. L. 11. de praeser. verb. (19. 6.) L. 26. § 3. de pact, 
dot. (23, 4.). E. E. G. Meister de in factum action, (op. n. 7.) Gans loc, cit. 
136 — 152. Savigny System B. 5. § 217. See as to the in factum civiles or 
praesc 7 nptis verbis act tones Tbib. Syst. § 393. 

^ E. A, Kuenhold de remed. implon offic. xudic action, forens. vioario. 

Lips.rl720. 

i This division arose from L. 5. § 1. de exerc. act. (14. 1.). Compare L. E. 
Hertius de action, adieot. qnalit, Giess. 1699. Cocceii I. 0. L. 12. T, 6, qu. 
3. L. 13. T. 3. qix. 1. Pufendorf T. 2. Obs. 41. Bericht. imd Zusatise ziu den 
^Inst. des Eom. Bechts. 84—88. Gluck Pand. 11. B. § 876. 0. Baohmann 
de action, adiect. qual. Lips. 1843. 

^ L. 2. pr. L. 11. L. 23. de except. (44. 1.) L. 12. de div. temp, (44. 3.). 
Eor the principal old authorities see Schmidt v. d. Klageii § 5. 6. 7. See too 
y. A, M. Albrecht die Exceptionen des gemeinen Civilprozesses. Munich 
1835. Weiske Bechtslexicon B. 3. 673 — 809. 

^ Eor what is known respecting the Boman litis contestation the reader is 
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peremptofia^^ in tlie strict sense of that expression. There are no 
pleas which are of a mixed character^, that is which offer at one 
and the same time only a temporary and a pei'petual defence ; 
what are called mixed ploas^ are those which offer a defence itself 
only temporary, but capable of leading to one which is perpetual if 
the action be further prosecuted. 

§ 75 . 

Considered with reference to their extent,^ pleas are either m 
rem {rei colmrentes) or in personam (persoiice coheerentes) ; the latter 
are pleas ^hich can only be made use of by certain pai’ticnlar per- 
sons, or against persons between whom and the defendant there is 
some ohlirjatio the former ^re pleas which can be used by all 
persons incidentally interested in, or who may acquire the right 
sought to be protected, or which can be used against any person 
whatever ; in the latter case the pleas are also called popular es or 
mdgares,^ There is no presumption that a plea is personal.* Pleas 
moreover, like actions, are called certce^ nominates or incertce^ in 
factum 3 utiles.'^ 

§ 76 . 

Eeplicatioii, &c.~ExactIy as a defendant may oppose the plain- 
tiffs action by a plea, may the plaintiff answer his opponent's 

refei’red to Keller and Mayer in § 73. Mote o. cifc, For tbe modem notion 
of Bossbirt see his Zeitschrifb B. 2. 336 — 34?9. Blatter fur BecMsanwen- 
dung. Erlang. 1838. p. 17. 33, 

0 At least in the phraseology of our practitioners. The common Boman 
notion extends only to a destruction by the presumption of an independent 
right. L. 3. de except. (44. 1.) § 8.^.9. 10. 1, eod. (4. 13.), compared with L. 
16. de public. (6. 2.) L. 24. de exci*rei. iudic. (44. 2.). Savigny System B. 
5. § 227. ■ 

P Danz §. 158. 0. W. Webrn v. gerichtl. Einw. Leipz. 1790, § 9. 

Q L. 7. de except. (44. 1.). 

L. 2. § 1. 2. li. 4. § 20. de dol. mal. et met. exo. (44. 4.). i 

» Eragm, Yatican. § 266. L. 3. pr. de popular, act. (47. 23.), Sebroeter 
obs. iur. civ. len. 1826. p. 87 — 102. 

t § ult. I: de replic. (4. 14.) L. 2. § 2. L. 4. § 33. de dol. mal. et met. except. 
(44. 4.) Savigny System B. 5. § 227. Mot. x. 

§ 1. 1. de except. {4. 13.) L. 14. 23. de except. (44. 1.) L. 4. § 16. 32. da 
doli mal. et met. (44. 4.) L. 21. de praesor, verb. (19. 5.). SoMlling Insfcitni 
B. 2. § 118. 
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plea eitHer by denying tie trutb of tbe statement tberein madej or 
by meeting sucb statement by anotber^ wbicb as in a plea may b© 
©itber dilatory or peremptory. Snob an answer to a plea is called 
a repUcatio.^ In opposition to tbe replication there may be again 
aether denial or a further statement called in this case a du'pli- 
fcatio, bearing tbe same relation to tbe replication as that does 
to the exceptio ; tbe diiplicatio may be further followed by a 
triplication and this again by a quadruplicatio an(J so on/ 


IT.-RIGHT OF EENUmATION AED ALIENATION, 

§ 77 . 

Inasmuch as a right does not impose upon tbe person in whom 
it is vested any necessity of &ercising it/ but merely gives him 
tbe power so to do^ every person who is free to dispose of what is 
bis may lawfully abstain from exercising bis I'igbts and may 
either wholly or in part renounce tbem.^ No renunciation, how- 
ever, which has given rise to rights in other persons can be 
recalled.^ Renunciation is of course not to be presumed/ or 
extended further than it is clearly warranted by th© words or 
conduct of the person renouncing.^ An indefinite renunciation 
of every kind of defence is consequently to be treated as 
unmeaning.® 


^ Tit. I, de replic. (4. 14.) L. 2. § 1. 2. L. 22. § 1. de escept. (44. 1.). 
Schilling lac. cit. § 120. 

y § 1. 2. I, de replic. (4. 14.) L. 2. § 3. de except?. (44. 1.). Savigny System 

B. 5. § 229. 

* L. un. 0. ut nemo invitus (3. 7.). • 

ft L.€9. 0, de pact. (2. 3.). Schilling loo. cii. § 96. 

to L, 14. § 9, de aedil. edict. (21. 1.) L. 4. 0. de pact. (2. 3.) L. 11. 0. de B, 

C. (4. 1.). cap, 3. X. de renunt. 1. 9. See Fritz Archiv. f. civil. Prax. B. 8. 
Nr. 15. Savigny System B. 4. § 202. 

® L. 3. de testam. mil. (29. 1.). 

^ L. 8. pr. quemadm. serv. (8. 6.) cap. 20. X. de ofi. iud. (1. 29.). A. 
K. H. V. Hartitsch Entsoheiduugen prakt?ischer Eechtsfragen. Leipz. 1840. 
No. 443. 

® L. 4. § 4. si quis caut. (2. 11.) L. ult. § 3, de oond. indeb. (12. 6.). 
Btryk cautel. contr. Sect. 1. cap. 5. § 2. 3. But see K. G. Neundorf Erorte- 
rungen. Tiibmg, 1807. Nr. 2, 
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§ 78 . ^ 

Eyery one wlio can renounce a riglit can for that very reason 
part with it to any person capable of acquiring it/ but in order 
that a right may be aliened by one person to another^ certain 
means must be taken which, vary according to circumstances^ and 
therefore can not with propriety be noticed in an exposition oi 
general principles only.^ 

DIVISION n. OF DDTINS, 

§ 79 . 

Exclusion of Freedom.— A person obliged^ being subject to law, 
cannot, merely of his own iiccord, either renounce his duty or 
transfer it to others/ and what ho does contrary to any law 
whether prohibitory or mandatory is in cases of doubt to be held 
null and void / but in matters of trifling moment this rule ought 
not to be strictly applied.* In case, however, anything is knowingly 
parted with contrary to law the giver himself* cannot x-ecover it 
back,™ unless indeed the veiy object of the law is to prevent him 
from impqvei'ishing himself / and even then ari actio in rem 
cannot always be successfully resorted to by him.® Oases may 


^ Tit. I. quib. alienare lie. (2. 8.). 
s See Thib. Syst. §§ 281. 314. 334. 460--46e.‘ 

^ L. 1. 0. de novat. (8. 42.). 

i L. 8. § 2. de proour. (3. 3.) L. 183. de E. I. (50. 17.) L. 7. G. de procur. 
(2. 13.). 

^ L. 5. 0. de LL. (1. 14.), Ciiiao. obs. L. 19. c. 3. Weber nat. Yerb. § 64. 
74. See contra Yiunius quaest. sel. L. 1. c. 1, Yoet; L. 1. T. 3. nr. 16. 
Hommel rhapsod. obs. 213, Pu^-ter theor. general, de nullifcatibns (in 
opusG. § 17. 20.). * 

^ The national exchequer has a right to every immoral gift. L. 5. pr. de 
calumniator, (3. 6.) L. 8. § 14. de iiiofHcios. (5. 2.) L. 2. § 1. de his quae ut 
indign. (34. 9.) L. 1. pr. L. 9. L. 46. § 2. de iure fisci (49. 14,). 

^ L. 25. pr. de adopt. (1. 7.) Tit. Dig. de condict. ob turp, causs. (12. 5.). 
Weber ubi svpra § 48. 74 — 76. 91. Possbirt Zeitschr. B. 1, 129-— 142. 

tt This principle is obtained by inference and is everywhere as in cap. 33. 
X, de iureiur. (2. 24.) recognised as law. See §§ 178, 505. Weber loc^ cii, 
does not go quite so far. 

0 contra Brandis in Linde Zeitschrift B. 7 . ISO—- 188. But see § 14. L de 
act. 4. 6, compared with tit, Dig, d© cond. ob. turp. oaus. (12. 5.), Froben § 78, 
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moreover occur in wMcli only certain persons can dispute tLe 
validity o£ a transaction^ or in wMch. a duty exists only towards 
one of several contracting parties.** 

§80. 

A transaction void at its commencement cannot afterwards and 
by itself become valid for tbis purpose some n^w circumstance 
must occur by wbicli the original defect is cured ; one sucb cir- 
cumstance of great importance and of various effects is subsequent 
assent (ratihabitio),^ 

If a pei'son obliged bas acted partly in non-conformity and 
' partly in conformity with bis duty^ ^tbat part of the transaction 
which is invalid does not render the remainder so if tbe latter 
is separable from the former and is complete in itself.® So 
much moreover of the transaction as is valid may be upheld 
as a transaction different from that contemplated, and a new 
juridical transaction may arise, by what is termed a conversio 
act^us juridici} 


§ 80 A. 

Alternative duties.—In cases of alternative duties, however, i.e. 
where either this or that has to be done, the person obliged has 
a discretion, namely, a right of option,^ and the same is true of 
those cases of simple duties, where the person entitled has only a 
single right whereon to sue, whilst the person obliged can success- 


p pr. I. de auct. tul?. (1. 21.) L. 34. § 3. de oontr. emt. (18. 1.). Brandis loc. 
cU* Hr. 4. -5. 

<1 L. 29. de B. I, (50. 17.) L. 83. § 5. de Y. 0. (45. 1.). Averanii int. L. 4. 
c. 22. 

^ See below § 190. G-. G. Basse de ratihabifcione. Lips. 1834. 
s L. 5. § 2. L. 31. § 4. de donat. int. Y. et U, (24. 1.) L. 29. de nsnr. (22. 1.) 
L. tin. pr. 0. de rei uxor. act. (5. 13.). See especially G. L. Orell de frnotu et 
effectn negotii inufcilis, nnlli et imperfecti, in his Diss. n. 9. Mtihlenbrnoh 
Band. 1. B. § 113. The exceptions will be noticed in their proper place. 

t L. 1. § 4. de pec. const. (13. 6.) L. 5. pr. de resc. vend. (18. 5.) L. 41. § 3. 
de vulg. et pup. (28. 6.) L. 8. pr, de aoceptil. (46. 4). Hofacker prino. inr. 
E. G. T. 1. § 221. 

S' L. 34. § 6. de contr, emt. (18. 1.) L. 10. § 6. de iure dot. (23. 3.). 
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fully defend an action, founded on tliat riglit, upon tHe ground of 
performance of sometMng other than the immediate object of the 
action.^ 

In cases of doubt the option rests with the person obliged/ 
even where a claim is made by him for the recovery back of ^n* 
excess of payment / but it is otherwise where a joint duty has ' 
been performed by each of the persons in whom it resided / and 
under special ckcumstances the option may rest with the person 
entitled/ 

The right of choice, in cases of doubt, descends upon the death 
of the person obliged to his representatives,^ and similarly when 
vested ifi the person entitled, it descends on his death to his repre- 
sentatives, and can be exercised by them even when that right de- 
pends on agreement,^ and notwithstanding the absence of all right 
of cession^ {System § 460) . If, howevei', one person has to choose for 
another, no choice can be made by the representatives of the former/ 

§80 B. 

As regards their continuance and extinction, alternative duties 
are governed by the ordinary general principles. But they 

h For example, L. 2, C. de reso. vend. (4 44) L. 9. L. 57. pr. de solut. 
(46, 3.). Oocceii I. C. L. 18. Tit. 5. qu. 9. 

c L. 34 § 6. de contr. emt (18. 1.) L. 188. § 1, de V. 0. (45. 1.). Hert. de 
election e ex obligat. alternative. Sect. I. (in opnsc. Vol. 1. T. 3.), especially 
I. A. Kurrer de obligat. alternativa. Tubing 1686. Archiv fur civilist. 
Brax. 1. B. hTr. 23. M. A. I. de Brassier Diss. de caussis alternativis. 
Heidelberg. 1821. 

^ L. 10, 0. de cond. indeb. (4. 5.). Thomasius B. de promiss. rei incert. 

§ 53. Voet L. 12. T. 6. nr. 5. Yangerow Leitfeden § 569. 

fi L. 21. de condict. indeb. (12. 6.)'Karrer L c. cap. 7. n. 13, 14. Brassier, 
i. c. § 12. 

f L. 10. § 6. de iure dot. (23. 3.) L. 112. pr. de Y. O. (45. 1.). 

g Kurrer 1. c. cap. 6. n. 82. 83. 

L. 76. pr. L. 141. pr. de Y. 0. (45. 1.). Kurrer L c. n. 105—114 See 
contra Olea quaest. L. 1. n. 33. Donell comm. L. 15. c. 34. Miihlenbruch 
Cession § 24 p. 260 — 275. 

i L. 75. § 3. de leg. 1. (30.) L. 19. de optione (33. 5.). Kurrer I a n. 97. 
Hert 1. 0 . Sect. 4 § 1. See contra Hilliger in Bon. enncl. L. 15. c. 2. lit. d. 
Hunnius resoL L. 3. Tr. 4. qu. 15. Thomasius 1. c. § 6. 

^ L. ult. § 1. de Y. O. (45. 1.) § 1. I. de emt. (3. 24). Kurrer 1. c. n. 
98—102. 
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are also subject to this peculiarity^ that the right to elect; which 
the person obliged has^ is extinguished as soon as his choice is 
definitively made.* Moreover^ where the object of the right is 
destroyed distinctions must be taken which have not to be made in 
ordinary cases. For; 

I. In case the destruction cannot be imputed to either party^ the 
person obliged is not wholly discharged^ unless all the objects of 
the option are destroyed and this is so even if th^^ person entitled 
has acquired one of the things in some other way.'' If one only 
of the things is destroyed its value or the remaining thing must 
be given.® 

II. In case destruction arose from the delay or some othei’ act 
on the part of one of the parties^ vizs? : 

A; on the part of the debtor* he must; of course, if all the things 
are destroyed, make adequate compensation. If one of them re- 
mains the creditor has the unconditional right of claiming it or 
the value of the thing destroyed, provided the option rests with 
him ; but otherwise,, at all events upon principle, he can only claim 
the still existing thing. He is not obliged to receive in satisfac- 
tion the value of the thing destroyed, even though equal to that 
of the other.P 

B, on the part of the creditor ; he can claim nothing, even 
though one only of the things is destroyed.'i 

§ 80 c. 

Possibility of Performance,— As nothing can be necessary which 


I L.84. § 9. de legat. I. (30.) L. 106. L. 112. pr. L. 138. § 1. de Y. 0. 
(45. 1 .). Thomasius 1. c. § 53. 54. Contra Fritz Erlaut. Heft. 3. 11. 
m L. 34. § 6. de contr. emt. (18. 1.) L. 2. §. 3. de eo quod certo (13. 4.). 
a L. 16. pr. de Y. 0. (45. 1.). L A.Kurrer de obligatione alternativa. 
Tubing. 1686. n. 16—23. 

o L. 47. § 3. de legat. 1. (30.). Arch. f. c. Prar. B. 1. Hr. 23. 
p This is certainly reasonable. M. A. J. Brassier Biss, de causis alterna- 
tivis. Heidelberg 1821. § 5. Hevertbeless considerable difficulty arises 
from L. 95. § 1. de solutt. (46. 3.) See 2;eitschr. fiir Kechtspfiege. Leipz. 
1839. B. 2. Hr. 16. 

L. 105. de Y. O. (45. 1.) L. 72. pr. de solutt. (46. 3.). Kurrer L c. nr. 
39 — 42. Gonira Brassier 1. c. § 10. 


10 
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is not possible^ oveiy duly is extinguished, wlieii its performancu 
becomes objectively impossible;*' but the person obliged clearly 
becomes liable to a claim for damages if tlie impossibility arose from 
any fault imputable to him.® 


§ SI. 

Strengtliening of Buties.—Tbe binding nature of a duty or tbo 
inducement to fulfil it may be strengthened — 

I. By solemnly swearing to perforin tho same {Ju7'amentum 
promissoi^iiun). According to the Eoman law the nature of the 
duty was not as a rule changed by such an act but according 
to the Canon law an oath cures any civil defect which might 
otherwise have boon taken advantage of by the person swearing;* 
but it has no effect when used fpr an immoral purpose, or is 
opposed to the rights of third parties or of the state/ 

II. By an undertaking entered into by the person obliged 
binding himself to pay, in case of non-performance of his duty, 
something by way of penalty {^nvna cmivent'mmlis), Tho prin- 
cipal duty is not changed in nature by the annexation of such a 
promise,* but the inducement to fulfil it is increased, since unless 
the person obliged has reserved tho option to himself/ he can be 
required .at the option of the person entitled either to pci’form tho 
principal duty or to pay tho penalty,^ or even both in co,so the 
agreement be to that effect, or the penalty be made payable in the 


r L. 137. § 4. de V. 0. (45. L). L. 185. de ll. J. (50. 17.). 

« L. 2. § 1. L. 3. de peric. (18. 6.). L. 95. § 1. de solut, (46. 3.), 

^ L. 7. § 16. de pact. (2. 14.) compai’ed with L. 7. pr. § 1. de oper. liber t. 
(38. 1.) L. 36. de maiiumiss. test. (40. 4.). Weiske Rechtslexikoa B. 3. 643. 

^ c. 14. 15. C. 22. qii. 5. cap. 28. K, de iureiui*. (2. 24.), Tbibaut logische 
AusL § 16. B. J, Mililer do iui’eiurando. Bonnae 1881. § 42. See fontra 
Weber, natlirl. Verb. § 120. 
r cap. 23. X. eod. (2. 24.) cap. 2. de pact, in 6. (1. 18.). 

^ L. 61. L. 69. de V. 0. (45. 1.) L. 1. 0. de recept. (2. 50.). Baoh de poena 
convent, (in opusc.). 0. B. Kersten de eod, arg. Lips. 1839. IJnterholzner 
Schuldverhaltnisse B. 1. § 121 — 124. Britz Erliiut. Hft. 3. p. 316. Weiske 
Bechtslexikon B. 3, p. 59. An exception exists in some oases where there 
is a want of interest. L. 38. § 17. de V. O. (45. 1.). 

^ L. 115. § 2. eod. 

L. 10. § 1. de pact. (2. 14.) L. 15. de transact. (2. 15.) L. 40. 0. eod. (2. 4,). 
Unterholjsner loc. cit, § 122. 
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event of any delay in tlie performance of tlie principal duty.® 
The penalty moreover may^ in cases of doubt,, be recovered^ if 
the person obliged allows his duty to remain wholly or in part 
unperformed.^ 

DIVISIOl^ XXL BSLATX0N8 OF BXGHTS AND DUTIES TO EACH OTHEB, 

§82. 

If rights and duties be considered in relation to each othei% 
two questions will suggest themselves,, viz. ; 1. what is the result 
of their meeting in one and the same person ? and 2. what is the 
result of the existence of several rights in different persons ? 
The first question leads to the doctrine of Confmion^ the second 
to that of Concttrrence and Gollision of rights. 


I.-CONFUSION OF RIHETS. 

§ 83. . . • 

With respect to confusion in general, i.e. the destruction of 
rights and duties by their meeting in one and the same person, 
the following distinctions are taken : 

1. If rights and chdies meet in one and the same person, of 
course there is nothing to prevent his having several rights and 
duties at one and the same time, only they cannot be against 
himself, and consequently if rights and their correlative duties 
meet in the same person each is extinguished by the other ; and 
if to a duty so destroyed other duties residing in other persons 
are accessory, such other duties are thereby also extinguished.® 

2, If several rights meet in one and the same person each 
continues to exist unaffected by the others unless one abridges or 
limits anothei’, in which case, inasmuch as no one can bo bound to 


® L. 115. § *2, de Y. 0. (45. 1.) L. 28. do act. emfci (19, 1.). UnterLokner 
loc. clL § 123. Not. }. 

According to the rule : particularis solutio pro nulla hahetuf> Incorrect 
notions upon this subject are entertained by Giiick Pand. 4. B. § 336. near tbe 
end, on account of cap. 9. X. de poenio (5. 37.). and by Potbier des obliga- 
tions. ed. Hiitteau p. 256—260. on account of L. 9. § 1, si quis caut. (2. 11.). 

L, 21. § 2. L. U*. pr. de lideiiussor. (46. 1.) L. 75, L. 95. § 2. de soliifc. 
(46, 3-), W. A. Lauterbach de confusione. Tub. 1660. (Diss. \ . 1. n. 56.). 



76 


CiONOLTBKKKrjE OF BIGHTS, 


himself^ tte liniitiBg riglit ceases to liavo any in dependent* exist enco 
and tlio limited right becomes nnlimitod/ 

■8. If several duties meet in one and the same porsoiH each of 
them remains distinct f bnt in case these duties are related to 
each other in the way of principal and accessory, the accessory 
duties are merged in the principal duty unless the former afford 
additional security for the performance of the latter.^ 

Moi’eover, rigihts extinguished hy confusion revive when the 
cause of their junction, being temporary only in its natui^e, is 
destroyed p or when the cause subsequently proves to have been 
insufficient.*^ 

II-COISrCUEEElTCE AND COLLISION OF EIOHTS. 

§ 84." 

If several rights are vested in several persons, the following 
cases may aiase — 

1. Each right may have a different object, in which case each 
right may evidently be fully exorcised. 

2. The sevei’al rights vested in several persons may have one 
and the same object, but no one o£ such rights may ho of an 
exclusive nature {ConeurrencG of rUjli is). In this case each right 
continues to exist, but ho who exercises his right first can lessen 
the utility of the rights of the others. 

3. The several rights vested in several persons may have one 
and the same object, and each of such rights may be exclusive in 
its nature [Oollision of rights)} In this case again — 


^ L. 17. 27. qnib. mod. nsufr. am. (7. 4.) L. 1. qiiem. serv. am. (8. 6.).^ 
sr L. 13. d© diiob. reis (45. 2.) L. 93. pr. de solut. (40. 3.). 

L. 5. 14. 21. § 2. 4. de fideiiusisor. (40, 1.). Compared with L. 05. §“3. de 
solotfc. (46. 3.). Wieling leefc. iar. civ. L. 2. c. 12. Weber nat. Yerb. § 128. 

i L. 7. de fuiido dotali (23. 5.). L. 27. § 11. 1). ad SCtum Trcb. (30. L). 
Doneili Comm. 7. 28. Lautorbach 1. c. § 12. 13. 32. 

^ L. 21. § 2. de inoffic. test. (5. 2.) L. S7. § 1 de acquir. vel om. hered. 
(29. 2.) L. 22. G. de inoif. test. (3. 28.). Lauterbach § 23. 

^ See especially S. Stryk de iure privilegiati contra privilegiatiim. Hal. 
1702. (fc 1744. I. 0. Koppe Nieders. Archiv 2. B. Nr. 34. Thibaut Yersuobo 
2. B. Nr. 14. Ilufehmd Geisfe des Eom, E. 2. Thl. 2. Abtb. 6—64. Fritz 
Erlaateriingen. 1. Eft. 58—69. Kierulff Tbeorie'B. 1. p. 230—240. 
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A. One 'of tlie conflicting rights .may be founded upon some 
more general law than the others^ in which case the right which 
is founded on the least general law is to prevail (a privilegmm is 
to he preferred to a jus singulare, and the latter to a jus 
commune) 

B. The rights may be equally general. In this case — 

a. If any one of the rights be favoured more than the rest that 
right must prevail. We are informed in several particular cases 
what rights are to be specially favoured^" and the general prin- 
ciple is also laid down that in cases of doubt the elder right is to 
be preferred to the younger but this principle is not as a 
general rule applicable to cases in which the collision arises 
simply from a multiplicity of merely •personal creditors.^ 

b. If none of the rights are •Specially favoured, and if — 

‘ a. The collision is direct, that is if each person has the same 
right against the other, he is to be preferred who seeks to avoid 
a loss,*^ and if there is no difference in this respect then the right 
of him who is in possession of the object in dispute' is to prevail. 
If, however, none of the persons are in possession and each of 
them is in precisely the same situation as the other, none of the 
rights can, without some special decision of the sovereign, be 
exercised at all — [privilegiabus contra ceque privilegiatum jure suo 
non utitur)* But — 

/3, If the collision is indirect, i.e. about some third object, and 


m L. 80. de B. I. (50. 17.) L. 3. 0. de silentar. efc decur. (12. 16.). 

^ For example L. 11. § 7. de minor. (4. 4.) and Thib. Syst. § 808—810. 
o L. 9. § 4 de public, (6. 2.) L. 26. localT. (19. 2.) L. 98. de B. I. (50. 17.) 
L. 8. CJ! qui pot. (8. 18.) cap. 22. X. de spousal. (4. 1.). 

P L. 3^ de reb. aiicfe. iud. poss. (42. 5.). See as to different cases o£ 
preference, I. F. Lndovici de duobus circa idem factum concurrenfcibus. 
Hal. 1714. 

L. 11. § 6, L. 34. pr. de minor. (4. 4.) L, 14. § 1. de religios (11. 7.) 
L. 41. § 1. de B. I. (50. 17.). L. 22. § 5. O. de iure delib. (6. 30.). See contra, 
Fritz Erlaut. 1. Hft. 61— 64. 

L. 91. § 3. de Y. 0. (45. 1.) L. 128. pr. de B. I. (50. 17.). 

« Arg. L. 36. de dolo malo (4. 3.) L. 34. § 3. L. 57. de contr. emfc, (18. 1.) 
L. 39. sol, matr. 24. 3. Hert de collis, leg. Sect. 5. See Fritz loo. cit, 
p. 64 — 67* 
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one of the persons be in possession of it^ his right is 'to be pre- 
ferred.^ however^ none of the persons are in possession the 
object nnist if possible bo divided amongst them, or if this cannot 
be done the rights if foiinded on ^yrivilegia iiinst be suspended, 
and none of them must be exercised without the approval of the 
sovereign.’^ In other cases where no principle whatever upon 
which to decide can be found, and no other resource remains, 
the preference pinst be decided by lot.* 

mnsio^ IF. OF TEE MODIFICATIONS OF EIGHTS AND DUTIES. 

§ 85. 

Rights and duties may bor modified in various ways, and espe- 
cially by the conditions and limitations of time to which they aro 
subject and by the object which is to bo attained. The legal 
principles which govern these matters are only to be found 
scattered amongst the law relating to contracts, institution of heirs, 
and legacies, and the same principle is not similarly applied in all 
these cases. Nevertheless, the doctrines which govern conditional 
contracts and the illustrations given of them, best accord with 
the nature of conditions in -general, and supply the best materials 
for a general statement of the law of conditions, and consccpiently 
the following outline has been drawn up more with rcforeiico to 
contracts than to other transactions. 

I.-^-COHDITIONS. 

1. In general. 

I 86. 

A condition in a general sense means any event upon which 
rights and duties depend for their existence ; but properly 


* L. 9. § 4. de publiciana (6. 2.) L. o2. de procurat. (3, 3.) L. 15. 0. do E. V. 
(3. 32.) L. 6. § 7. L. 24. qua© in fraud, cred. (42. B.), 

^ Arg. L. 42. 43. de liered. inst. (28. 5.). 

X § 23, T. de legat. (2. 20.) L. 2L § 17. de fideic, lib. (40. 5.) L. 5. fam. 
here. (10, 2.) L. 3. pr. G. comm, de legat. (6. 43.) compared with L. 8, d© pact. 
(2. 14), Yiiinii quaest. sol, L. 1. c- 35. Heundorfle verm. Abb. Ulm 1805. 
Nr. 2. p. 17—49. 



CONDITIONS. 


79 


speaking ‘tliose circnmstances only wHch are uncertain^ future^ 
and unessential to the nature of the matter in hand and on the 
existence of which rights and duties can he made to depend are 
called conditions/ A past or present event on which a right is 
made to depend (the so-called conditio in pnoteritum and prcesens 
collata)^ is no more properly speaking a condition/ than is the 
expression in a conditional form of that which is of itself naturally 
implied [conditio tacita).^ Nevertheless, past an(J present events 
on which rights are made to depend are, save that they cause no 
postponement, similar in their effects to conditions pi’oper / and 
the so-called implied conditions have at least this effect, that 
their non-existence suspends the perfect acquisition of alright.® 

2. Sorts «of conditions. 

§87. 

Negative, Affirmative ; Precedent, Snhsequent.*— Every condition, 
whether it consists of a positive or negative fact [conditio affirma- 
tivas negatwa)y is suspensive, i.e. delays the perfect acquisition of 
a right so long as the condition remains unfulfilled. If the 
acquisition for the first time of a right is thus delayed the 
condition is called precedent (isuspensiva) ; but if the re-acqui- 
sition of a right is so delayed the condition is called suhsegiient 
[resolutiva). A condition subsequent has no reference to the 
transaction by which the right is first transferred, but only to the 


y § 11. 1, de inutil. stip. (3. 19.) L. 39. de reb. cred. (12. 1.) L. 9. § 1. de 
novat. (46. 2.). See generally P. Balduini comm, de conditt., as an appendix 
to his comm, de pignor. P. Brusselii tr. de conditt. bound with P. Durani 
tr, de condifc. et modis imposs. Prancf. A Lips. 1700. 0. Ziegler Diss, de 
condition, (in his Discept. sel. Lips. 1721,). Weiske Eechtslexicon B, 1, p. 
761. Savigny System B. 3. § 116—124. Sintenis Oivilrecbt B. 1. § 20. 

2 § 4 I. de verb. obi. (3. 15.) L. 39. de E. 0. (12. 1.). 
a L. 3, de leg. 1. (30.) L. 99. L. 107. de cond. et demonstr. (35, L). L, 68. 
de iur. dot. (23. 3.) L. 12. de. cond. inst. (28. 7.) L. 25. § 1. quando dies 
(36. 2.). Brussel L o. L. 4. T. 1. Oocceii I. 0. L. 2. T. 14. qu. 43. 

b They are consequently also called conditions. L, 3. § 13. de bon. lib. 
(38. 2.). L. 10. § 1. de cond. inst. (28. 7.) L. 16. de iniusto rap to irrito (28. 3.) 
§ 6. I. de Yerb. obi. (3. 15.) L. 37, 38. 39. de E. 0. (12. 1.) L. lOO. 120. de 
Y. 0. (45. 1.). 

® L. 4. § 2. de pact. (2. 14.) L. 1. pr. de cond. et dem. (35. 1.). 



80 


OONDITIOKS, 


agreement by wliicli tlie return o£ that right is stipulated/^ and 
lienee whatever effect a condition precedent has upon the first 
acquisition of a new rights the same effect is produced by a con- 
dition subsequent upon the re-acquisition of a right previously 
parted with.® In those cases in which suspension is not the 
ordinary effect of a transaction/ the presumption is in favour of. 
a condition being subsequent rather than precedent.^ 

§ 88 . 

Casualis^ potestativa, mixta. — Every condition^ the performance 
of which requires a positive act and not a mere forbearance^ is 
dependent on the effect of physical forces, and consequently 
(since the will can create "nothing physical), every affirmative 
condition is casual (casualis) . This term is, however, in strictness 
confined to those conditions which depend, solely, on the effect 
of something independent of the will. But the performance of a 
condition may depend — 

1 , On the will either wholly, without any assistance from nature, 
(as in cases of inaction) or at all events with such assistance only 
as nature ordinarily gives ; or 

2. On the will and some exti’aordinary assistance from nature. 

In the first of these two cases the condition is termed 2 ^otes- 

iativa^ p^omiscua, and in the second mkda,^ In the language of 
Roman law, the expression conditio potestatwa is exclusively used 

^ L. 3. de coiitr, emfc. (18. 1.) L. 1. de leg. comm. (18. 3.) L. 2. pr. de addict, 
ill diem' (18. 2.) Hence the former transaction is to be treated in every 
respect as nnconditional. L. 2. §/.. o. pro erat. (41, 4.) L. 2. pr. § 1. L. 4. § 

3. de in diem addict. (18. 2.). ^ 

L. 9. § 6. de U. C. (12. 1.) L. 8. C. de condict. ob. canss. dator.'^(4 6.). 
Brussel L. 1. T. 1. n. 5. L. 5. T. 1. no. 1. Thibaut civ. Abb. 3r)9~Sei. W. 
H. Jordens de conditione resolntiva. Ludg. B. 1822. W. Sell iiber bed* 
ingte Tradition en. Zurich 1839. 
f L. 1. § 2. pro dote (41. 9.) L. 7. in fin. L. 8. de iure dot. (23. 3.). 
g L. 1. de lege comm. (18. 3.) L. 2. § 4. pro. erat. (41. 4) Thibaut civ Abb. 
STS—SSO. But a new destructive circumstance is of course not a condition 
Bubsequent ; see Archiv f. civil. Prax. 5. B. Nr. 9. 

^ Generally speaking the laws only distinguish the pofesfMiva (in the sense 
above) and the non potestativa L. 4. § 1. de hered. inst. (28. 5.) L. 78. § 1. de 
cond. et dem. (35. 1.) L. 31. § 2. ad SGt. Treb. (36.). The last can according 
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to denote* a condition whida renders tlie completion of a duty 
dependent on tlie will of tlie creditor. Tlie term conditio potes« 
tafiva is in modern times also nsed^ but improperly^ in those cases 
wliere the performance of a duty depends on the will of the debtor.^ 

• * § 89. 

Possible, impossible.— Conditions are either possible or impos- 
sible. They are impossible^ if at the time of their annexation^ 
their existence can^ judging from general experience,, be pronounced 
impossible,, and they are possible if the contrary is the case. But 
impossibility is twofold^ being the consequence either physical 
lawSj or of legal and moral precepts ; in the former casp the im- 
possibility is termed physical {physice impossihilis)) and so far as it 
betrays an intention to prejudice another derisoria in the latter 
case the impossibility is tei%ied moral {momliter impossibilis, 
turpis),^ Either may be imagined to be negative or affirmative.® 
Conditions which are in themselves contradictory, ° are treated as 
belonging to the impossible class. 

3. Effect of conditions. 

§ 90 . 

In general.— I. Every condition so long as it lasts (pendet) delays, 
if subsequent, the reacquisition, if precedent, the acquisition of a 

to L. un. § 7. C. de caduo. (6. 51.) be divided into casual and mixed. The 
sense of-the expression proniisctta as used in L. 11. § 1. de cond. efc dem. (35. 1.) 
is given properly by Merill obs. L. 14. c. 2., but improperly by A. E. Bnde- 
mann de implendae conditionis tempore. Marb. 1821. p. 33 — 56. A. E, 
Schott de condit, potestativae figmento (in opnsc.) wholly repudiates the 
conditio potesiativat but see 0. Gr. Eiuert var. iur. civ. cap. Lips. 1773. cap. 2. 

^ L. nn. § 7. 0. D. caduc. (6. 51.). .Gesterding Pfandrecht 19 — 36. It 
mak»s a promise void L. 17. L. .46. § 3. L. 108. § 1. de Y. 0. (45. 1.) L. 7. pr. 
de contr. emt. (18. 1.). 

L. 85. § 1. L. 137. § 6. de T. 0. (45. 1.). Brussel. L, 1, T. 2. n. 12. 15. 
i Eor example L. 14. de cond, inst. (28. 7.), 

L. 29. § 2. de testam. milit. (29. 1.) L. 20. de condit. et demonsfer. (85. 1.). 
^ § 11. 1, de inutii. stipul. (3. 19.) L. 15. de cond. inst. (28. 7.) L. 12^ 
L. 137. § 6. de Y. 0, (45. 1.). Averan. interpr. L. 2. o. 24. 

o L. 16. de condit. instit. (28. 7.) L. 188. pr. de B. I. (50. 17.) L. 88. pr. ad 
leg. Ealc. (35. 2.) L. 39. de mannm. test. (49. 4.). Compare W. Sell on 
impossible conditions. Giessen 1834 p. 261—273. Schilling Institut. B. 2. § 
81. Zus. 4, 


II 
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riglit so that lie H^ho by Tirtue of the coudition will at some 
future time acquire a right cannot, cren by possession, derive any 
of the legal advantages w-hicli ai'e only consequent upon the 
existence of the unconditional riglit. ^ 

The person obliged conditionally must, nevertheless, await tlie 
performance of the condition and not attempt to hinder it,^ and 
the person entitled conditionally transmits his legal expectation to 
his heir if the latter can succeed to that to which the condition is 
annexed.® 

II. If a condition has happened, which is the case if it be 
affirmative? as soon as the event has occurred, and if negative, as 
soon as the time for the event's happening has expired, or the 
event has become impossible^^ the right becomes unconditional 
and effective ; and in that case — 

1 . If the condition was subsequeni, the thing must, according to 
its nature, he i^eturnedin the state it then is in. But in cases of con- 
tract it is especially declared that the thing is to be returned with all 
mesne pi'ofits, and unencumbered.'^ As a consequence of this the 
thingmay be obtained by means of am ndfcafio from athirdpossessor,* 


p L. 66. de R. V. (6, 1.) L. 2. § 4. 5. pro emt. (41. 4.) § 4. I. de verb. obi. 
(3. 16.) L. 9. pr. de R. 0. (12. 1.) L. 213. pr. de V. S. (50. 16). 

<1 L. 4. pr. de iu diem addict, (18. 2.) L. 8, pr. de peric. et comm. r. y, 
(18. 6.) L. 38. § 1. de A. y. A, P. (41. 2.). 

X L. 57. L. 85. § 7. de Y. O. (45. 1.) L. 5. 0, de 0. et A. (4. 10.). There- 
fore measures may here also be taken for safety. L. 41. de iudic. (5.* 1.) L. 6. 
pr. quib. ex causs. (42. 4.) L. 4. pr. de separat. (42; 6.). G. P. y. Blilow. Abb, 
1. B. Hr. 17. 

S § 4. 1, de Y. 0. (3. 15.) § 25. 1, de inutil. stipul. (3. !&.). 

t § 4, 1, de Y. 0. (3. 15.) L. 115. § 1. eod. (45. 1.). Hdpfner Gomm. § 
740. Not. 6. 

^ L. 4. § 3, L. 6, pr. de in diem addict. (18, 2.). Wernher iec. c. R 18. 
T. 2. § 8, W. Sell liber bedingte Traditionen § 32 — 40. 

^ L. 41. pr. de R. Y. (6. 1.) L. 4. § 3. de in diem addict. (18. 2.) L. 3. quib. 
mod. pigu. solv. (20. 6). L. ult. de leg. commiss. (18. 3.) L. 29. 30, de m. c. 
don. (39. 6.) L. 4. 0. de pact. int. emt. et vend. (4. 54.). W. Sell he* mt, 
§ 33. Of an entirely different opinion is Riesser in Linde Zeitschr. 2. B. 
Hr. 1, & 8., and to some extent also Miihlenbruch Pand. B. 2, § 267, Note 6* 
Thibaut retains the opinion expressed by him in his civilist. Abh. 367—378, 
Compare Thibaut in the Archiv f. ciy. Prax. B. 16, Nr. 14 W. Mliller civ, 
Abh. B. 1 , Nr. 7. Fritz Erlliut. 2. Hft. 254-268. Yangerow Leitfaden 
B.l.§96. 
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unless inSeed the conditions depended solely on the will of the 
giver back.y 

2. If the condition was precedent, the acquisition is made and 
completed, and, in general, as from the moment at which the con- 
dition happened. But here again in cases of contract the special 
. principle is met with that, provided the thing is not wholly de- 
stroyed,* the happening of those conditions which do not depend 
solely on the wiU of the debtor* is to be considered^as relating back 
to the time of their original annexation.'’ On the performance 
therefore of either sort of condition all mesne profits must be given 
up by the possessor.® , 

III. If the condition is never fulfilled (deficit) the right which 
was to arise or revest on its happening is postponed for ever and 
is to be deemed non-existing from the first.'* 

§ 91. 

Especially of such as are impossible.— That which cannot physi- 
cally exist is to be treated as having no existence, and that which 
ought not legally to exist can have no legal effect as existing, but 
only as not existing. Hence, with respect to impossible conditionsj® 
1. Those which are aflSrmative, be they physioa.lly or morally 
impossible (§ 89), prevent the acquisition or reaequisition of the 
right which depends on them.^ 

r L. Si in fin. quib. mod. pign. S 0 I 7 . (20. 6.). 

* L. 8. pr. de peric. et 00 mm. r. v. (18. 6.). Brussel L. 2. T. 1, n. 6 
a L. 4. quae res pignori (20. 3.) L. 9. § 1, L. 11. pr. § 2. qui potior. (20 4) 
b L. 8. pr. de perio. et 00 mm. (18. 6.) L. 78. pr. de Y. O. (45. 1.) W SaII 
Zoc. cit. § 11— 19. 

« Stryk U. M. P. L. 18. T. 1. § 28. § 5. Thibaut civil. Abb, 362 

365. • W. Sell loc. eif. § 15. See conlra Ooooeii I. 0. L. 18. T. 2. qu. 3, & 12 
Sohweppe E6m. Priv. R. 1. B. § 119. Yalett Pand. 1. B. § 109. But 'see L 
8. de perio. et c. r. v. (18. 6.) L. 11. qui pot. (20. 4.) L. 106. de condit. et dem’ 
(35. 1.) L. 78. pr. de Y. O. (45. 1.) L. 16. de solutt. (46. 8,). and especially 
with reference to produce, L. 4. § 3. L. 6. pr. de in diem addict. (18. 2.) L. 

4. pr. § 1. de lege oommiss. (18. 3.). 

d L. 19. pr. de const, pec. (13. 5.) L. 20. de donat. int. Y. et IT, (24. 1.1 L 
37, de contr. emti. (18. 1.). ’ 

e See Arndts Beitrage Hft. 1. Bonn 1837, Kr. 4. 

f L. 7. L. 36. pr. L. 137. §;6. de Y. .0. (45. 1.) L. 9. § 6. de R. C. (12. 1.1 
L, 1. § 11. L. 31. de O. et A. (44. 7.) § 11. 1, de inutil. stip. (3. 19.). Averan. 
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2. Those wliicli are negative and pliysicallj impossible* are to be 
treated as already fulfilled f 

3, Those which are negative and morally impossible^ by their 
very nature^ delay the acquisition of a right until they happen^ or 
are deemed to have happened according to the principles in § 90 
(II) ; then acquisition follows. But with respect to contracts^ 
according to the Eoman law : 

a. He who hin;iself for reward undertakes (bo it by way of condi- 
tion precedent or subsequent) not to do that which is morally 
impossible^ thereby renders void the whole agreement (for acquisi- 
tion or reafiquisition^ as the caso may be). 

&. He/ on the other hand^ who stipulates for something from 
another^ if he commits an impermitted act;, becomes on its com- 
mission entitled to what was promised.^ 

#• 

4. Fulfilment of conditions. 

§ 92. 

In order properly to understand this subject it is necessary 
further to observe that ; 

1. Only that which is made the condition need be performed ; 
and this is not necessarily in every case expressed;, but may cither 
be ascertained by implication (fadfe) from the nature of the 
transaction itself^ or it may be prcsiimed by law,* 

2. Performance must bo exact, that is, it must be — 

a. At the time appointed, if any bo named ; but still according to 
what is fair and reasonable.^ 

Int. L. 2, 0 . 24 n. 4. 5. Erlang, gel. Amz. v, 1752. Hr. 37. W. Sell nnmogl, 
Beding. 31. 34 37. 98 — 106. Savigpy System B. 3, § 124. 

s § 11. 1, de inutiL stip. (3. 19.) Li. 7. li. 8. de V. 0. (45. 1.) ITangierow 
Leitfaden § 93. Anm. 2. 

^ The distinction must be drawn as in the text and not as is often don© 
between conditions precedent and subsequent, L. 7. § 3. L. 50. de pact. (2. 
14.) li. 121, pr. § 1. li, 123. de O. (45. 1.) I/. 1.2. 0. si manoip. ita venier. 
(4 56.). Thibaut civil. Abh, 362. Savigny System B. 3. § 122. W. Sell 
Versuche B, 2. 127 — 140. is of a somewhat dilferent opinion. 

^ L, 77. pr. li. 102. de cond. et dem. (35. 1.) L. 4. § 2. de pact. (2. 14.) L. 7. 
in fin. L. 8. L. 21. L. 41. pr. § 1. L. 48, pr. de iure dot. (23. 3.). Struben 3. 
B. 58. Bed. 

. ^ L, 41, § 12, de fideio, libert. (40. 5.) L. 2, 0. 11. § 1, de cond. et dem. 
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k By tta vary person named^ if performance hj Wm and ho one 
else was intended.^ 

0. In the manner required by the nature of tie condition. 
Pei'formance is not sufficient if it be of sometMng else tian^ 
altiougli of the same kind as, that intended ; nor if it be to any 
ptber person than him named, if it was intended tiat performance 
should be to Mm and no other nor if it be of one act or some 
acts, where more, and those not in the alternalive, are neces- 
sary.*' An unfulfilled is to be regarded as a fulfilled condition only 
when he who would be benefited by its nonfulfilment has himself 
prevented its fulfilments 

n.~LIMITATIO]SrS OF flME OE DIES. 

§ 93 . 

Eights and duties may also be modified as regards the time of 
their existence-^ A right without any such modification is at once 
effective {dies cedit)^ and its correlative obligation can be imme- 
diately enforced {dies venit), subject, however, to equitable con- 
'—"Biderations-^ If there be any such modification it may affect 
either the right itself or its prosecution. The time may moreover 
be certain or uncertain, as is the case if it is doubtful whether 
it will ever aiTive at all, or when in particular it will arrive. 

A right which is itself affected by a limitation of time, may be 


(35. 1.) L. 135. § 2. de Y. 0. (45. 1,). A. E. Bademann de implendae cond. 
tempore, Marburg. 1821. p. 127 — 137. 

1 L. 39. § ult, de stat. liber. (40. 7.) L. 81. de solut. (46. 3,),- 

L. 44. pr. § 1. 2. 3. de cond. et dem. (i85. 1.) L. 11, § 11. de leg. III. (32.) 
li. 68. €e solut. (46, 3.). 

n § 11. I. de her. inst. (2. 14.). - 

o L. 50. L. 85. § 7. de Y. O. (45. 1.) L. 39. L. 161. de R. I. (50. 17.) L. 24 
de cond. et dem. (35, 1.) L. 50. de confer, emfe. (18. 1.). Gltick Pand. B. 4. § 
337 d. Savigny System B. 3. § 119. A. and others go much further as they 
have deduced a general principle from, the mild doctrines which govern 
testamentary dispositions, see Thib. Syst, § 954. 

p Weiske Rechtslexikon B. 3. 423, Savigny System B. 3. § 125 — 127. 
Sintenis Oivilrechts B. 1. § 21. 

Q L. 213. pr. de Y. S. (60. 16.). Hert. deiurib, ex pacfco certo temp, incliis. 
(in op. Y. IL T. 3,). 
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so with respect either to its commencement {ex tlie^ or in diem/ of 
in modern language termmus a quo) or to its duration {ad dien/ 
or in modern language terminus ad qmm), A rights the commence-^ 
ment of which is affected by a limitation of time which is certain 
(or only so far uncertain as distance renders it), is immediately 
vested although no action can be brought before the time arrives f 
but if the time be altogether uncertain then the right does not 
vest until the time arrives, or its arrival becomes certain/ A 
right, the duration of which is affected by a limitation of time, 
is vested immediately and before the arrival of the time ; but on 
its arrival the right may be successfully opposed by an exceqiUoJ 
If a contracting party makes the duration of a right, which 
must have some end, depend upon his own will the right ceases at 
his death/ 

If any agreement is made touching the time of performance 
everything naturally depends upon the nature of the agreement. 
But it may be as well to mention here, that in cases of doubt the 
person obliged is at liberty to perform his obligation before the 
time appointed/ unless it can be shown that the stipulation as 
to time was made for the advantage of the other party/ 


^ L, 34. de her. iust. (28. 5.) L. 44. § 1. de 0. et A. (44. 7.), 
s § 2. I. de Y. 0. (3. 15.) § 2. L de duob. (3. 16.) L. 16. pr. de her. pet. 
(5. 3.) L, 22. de 0. et A. (44. 7.) L. 213. pr. de Y. B. (60. 16.), Brissoniiia de 
Y. S. sub voce : in. 

t L. 34 de ber. inst. (28. 5.) L. 44 § 1 . de 0. et A. (44 7.) 
u § 2. L de Y. 0. (3. 16.) L. 41. § 1. L. 45. § 8. L. 46. pr. eod. (45. 1.) L. 
16, § 1. L. 17. de cond. ind. (12. 6.) L. 36. § 1. de cond. et dem. (35. 1.) L. 98. 
§ 4. de-solut. (46. 3.). Hdpfner Comment. § 742. Fote 2. Glitck Pand. B, 4. 
§ 335. Note 80. 

^ li. 49, § 2. 3. de legat. I. (30.) L. 56. de cond. ind. (12. 6.) L. 75. d <5 cond. 
et dem. (35. 1.) L. 4 pr. L. 21. pr. L. 22. pr. qiiando dies (86. 2.). Areran 
int. I 4 . 2, 0 . 16, 

y § 3. 1, de Y. 0. (3. 15.) L. 4. pr. de servit. (8. 1.) L. 44. § 1. de 0. et A. 
(44. 7.) L. 56. § 4. de Y. 0. (45. 1.) L. 52. § 3. do pactis. (2. 14). 

» L. 4 locat. (19. 2.). 

^ L. 3. § 3. de nsur. (22. 1.) L. 43. § 2. de legat. IL (3L). 
fo L. 70. de solnt. (46. 3.) L. 38. § 16. de leg. 2. (31.) L. 41. § 1. L. 137. 
§ 2. de Y. 0. (45. 1.) L. 17. de R. I, (60. 17.). Maians. comm, ad trig. IGtor. 
fragm. p. 26^ Averau. int. L. 2. c. 16. n, 18. Leyser Sp. 528. m. 14. 
Hommel Bhaps. obs, 393. Muller ad Leyser obs. 881. 
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1. Computation of time. 

§ 94. 

Tke legal mode of computing time is of great importance with 
reference to the doctrines now under examination.® 

A* day consists of twenty-four successive hours.^ If these are 
reckoned^ as they in general must he/ from midnight to midnight 
fa septima hora ad septimam horam nociisj ^ the day is called a 
calendar day ; if any other hour is taken from which to reckon^ 
the day is called a moveable or natural day ( dies naturalis ), an 
expression however which like the unqualified word day is often 
taken to mean only the period of daylight/ 

A month consists^ as a rule^ of thirty days/ and can in a similar 
manner, at least in those cases in wMcJl the month does, according 
to the calendar, consist of thifty days, be called a calendar or a 
natural month. 

A year consists, as a rule, of 365 successive days,^ and similar 
expressions are applied to it. An additional day fdies intercalaris) 
is added to Leap-year, from which other years are distinguished 
by the term common. This additional day is the 24th of 


c Compare generally I, T. Seger de anno JRomano, Lips, 1759. (op. ed. 
Kliiber Y. 1. n. 1.). Eustatbii liber de temporum intervallis edited by E, 
Zaoharia. Heidelberg 1836. Koch Belebrungen iiber die Miindigkeit zum 
Testiren. G-iess. 1796. Heimbach in Weiske BeoMslexikon B. 2. 523—544. 
Savigny System B. 4. § 179 — 195, 
d L. 8. de fer. eb dilat. (2. 12.). 

® Schweppe Magaz. 1. St. 116 — 138. F. Eeinfelder der annus civiiis des 
B. E. Stuttg. 1829. 20—31. 

^ L. 2. § 1, de Y. S. (50. 16.). Emminghaus ad Oocoeii I. 2. Tit. 12. qu. 1. 
g L. H. § 6. L. 29. § 5. ad leg. lul. de adult. (48. 5.) L. 28. L. 31. § 22. 
L. 38. pr. de aed. ed. (21. 1.) L. 22. § 2. § 11. 0. de iure delib. (6. 30.) Nov. 
115. cap. 2. When the laws speak of several months an additional day is 
to be added. Schweppe Privatrecht B. 1. § 57. c. But there are special 
oases in which the reckoning is not always exactly by months. L. 101. de 
R. I. (50. 17.) L. 12. de statu horn. (1. 5.) L. 3. § 12. de suis (38. 16.) L. 2. L. 
5, pr. 0. de temper. (7. 63.) Fov. 115. o. 2. K. G. 0. v. 1555. 2. Th. Tit. 30. § 
4. Compare E. Schrader civilist. Abb. 2. Abth. 193 — 220. Fritz Erlaute- 
rungen 1. Hft. 234. 235. Reinfelder loc, cU, 116-- 178. Savigny System B. 4. 
§ 181. 185. B. 

L. 134. d© Y. S. (50. 16.). 
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Febrimi^* is reckoned along witk tlie iiextj 

the 25t'h of Februaiy fclies prior), as one cla.y (dies hissexUisJ, 
except in those cases in which, by the express terms of a contract,’* 
a period of time is limited by an exact number of daysd 
It cannot be shown that the Grerman juridical month is 
changed,® or that the 29th of February must be considered the 
extra day/ or that the expression year and a day means in cases 
of doubt more*than a year and twenty-four hours.® 

§ 95. 

If a period of time be reckoned in the ordinary way^ it is 
taken tb begin with the moment named {femjyiis canimuum rafione 
initii) to include every succeeding moment of its course (tenipus 
continuim mtione cursits,) and to end on the expiration of its very 
last moment.^ 

There are, nevertheless, certain cases, from which clearly no 
general rule can be deduced,’^ in which the laws have sanctioned a 
peculiar mode of reckoning, and this remark is more especially 
applicable to the computation of time in the prmtorian actions.* 

1. It is laid down that in many cases* as against a person pi’o- • 


* Savigny System B. 4. § 192 — 194. 

fe Savigny loo. cii. § 193. 

^ L. 98. eod. L. 4. § 3. de minor. (4. 4.) L. 2. de divers, temp, px'aesc. (44, 
3.). The last passage must however be read : sed si quis fundum — prodciet 
emtori. cap. 14. § 1. X. de T. S. (5. 40.) ■- Bynfcershoek Obs. L. 4: c. 8. See 
too Koch he. cit. 12. 0. H. Fetzer Yersuche zui' Bild. des B, E. Heilbr* 
1802. 1 — 30. H. W. Schultes Bemerk. uber die Miindigkeit zum Testiren 
nach-Bom. B. Jen. 1800. Unterholzner Berjahruugslehre 1, B. 279, — 312. 

Sfcruben 1. B. 47. Bed. BeinMder loc. cit. 

» cap. 14. X. de Y, S. (5. 40.). -Xoch he. cit § 9. & his Bestat. der Beleh- 
ruugen 32 — 36. See contra I. M. Sohneidt de usu studii chronolo^ici etc. 
Wirceb. 1782. and his Schlussatz oder lefcztes Wort &o. Wirzb. 1798. 

0 Gliick Band. B. 3. § 269. 

p See generally Gmelin jurid. Archiv, 2. Bd. 2. H. Unterholzner he, cit 
282— -28^ Savigny System § 189 — 191, Elvers Themis. Hew Series B. 1. 
Getting. 1838. p. 127. Contra Arndts in Linde Zeitschrilfc B. 14. Hr. 1. 

Q For example L. 8. de his qui not. inf. (3. 2.) L. 31, § 1. de usurp. (41. 3,), 
Writers are not however here unanimous. Fritz loo, cit 235. Savigny 
he. cit § 189. 

» Gliiok Band. B. 3. § 269 a, 

^ Savigny loc. cit § 189. Hr. 1 — 3. § 191. 
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secuting Kis rights those days ai^e not to be counted on wMch he 
by any means^ (including therefore his own excusable ignorance) 
has been prevented from so doing.* Such a time is called tempus 
utile, ^ and is commonly said to be of three Mnds^ according as the 
commencement of the period is postponed^®' or certain days in its 
. course are not reckoned,® or both happen together and those 
kinds are respectively described as iempus utile ratione initii et 
continuum mtione cursus — tempus continuum ratime initii et utile 
ratione cursus^ — tempus utile ratione initii et cursus. The last 
kind is, in the absence of all reason to the contrary, always that 
intended by the simple expression tempus utile.^ 

2. There are again other cases in which the mode of reckoning 
(computatio civilisj is so anomalous Jshat as soon as the last day^ 
or year^ of a period of time is reached,® it is considered as already 
ended.** 

^ See contra Savigny he. cit. § 189. hTr. 4. § 190. 

* L. 1. § 1. ex quib. causs. maior. (4. 6.)'L. 1. de divers, temp, praescr. 
(44. 3.) L. 1. § 7 — 9. quando appell. sit. (49. 4.) L. 6. de calumn. (3. 6.) 
L. 1. § 1. L. 9. § 1. de iur. et fact, ignor, (22. 6.) L. 2. quis ordo in poss. 
(38. 15.) cap. 10. H. de praescr. (2. 26.). 

y Arndts in Linde Zeitsohrift B. 14. Nr. 1. 

^ For example § 16. I. de excus. (1. 25.) L. 19. 0. de jure delib. (6. 30.) 
Nov. 23. cap. I. 

* See note c. 

b For example L, 10. de bon. poss. (37. 1.) L. 2. pr. quis ordo in poss. (38. 15.). 

« A temp. cont. rat. initii et utile ratione cursus is nowhere to be met 
with in the laws and it is incorrect to cite as examples of it L. 19. § ult, L. 
20. 55. de aedil. edict. (21. 1.) L. 2. 0. de aedil, act. (4. 58.). ^’ritz loc. cit. 
235. 236. See contra Haubold de temporis continui et utilis computatione 
(opusc. T. I.) cap. 6. 

d Gliiok Pand. B. 3. § 269. a. Note 46. 

® Sometimes only if completed L. 6. de 0. et A. (44. 7.) L. 30. § 1. ad leg. 
lul. de adult. (48. 5.) L. 1. § 9. de suce. ed. (38. 9.). Savigny System B. 4. 
§ 185. 186. The period of infancy is reckoned a momento ad momentum. 
L. 3. § 3, de minor. (4. 4.). Puchta Cursus der Instit. B. 2. 311. 312. But 
compare Yangerow Leitfaden B. 1. § 196. 

^ L. 5. qui test. fac. (28. 1.) L. 1. de manumiss. (40. 1.) L. 6. 7. de usurp. 
(41. 3.) L. 15. de divers, temp, praescr. (44. 3.) L. 132. pr, L. 134. d© Y. S. 
(50. 16.). 

® Savigny loc. cit. § 182. Not. f. and Bachofen in Linde Zeitsohrift B. 18, 
Nr. 2. & 11. consider the passages cited for this view L. 74, § 1. ad SOtum 
Treb. (36. 1.) L. 8. de muner. (50. 4.) to be interpretations of a leos. 

^ The views and principles of explanation adopted by interpreters are 

12 
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February’ (dies posterior), and is reckoned along witk tbe nexfcj 
the 25th of February fdies prior), as one day (dies bissextusj, 
except in those cases in which, by the express terms of a contract,^ 
a period of time is limited by an exact number of days,^ 

It cannot be shown that the German juridical month is 
changed,”* or that the 29th of Febi’uary must be considered the 
extra day,” or that the expression year and a day means in cases 
of doubt more#than a year and twenty-four hours*® 

§ 95. 

If a period of time be reckoned in the ordinary way^ it is 
taken tb begin with the moment named {tempus cantinuum rations 
initii) to include every succeeding moment of its course (tempus 
mniinnum rations mvsus,) and to end on the expiration of its very 
last moment.^ 

There are, nevertheless, certain cases, from which clearly no 
general rule can be deduced,' in which the laws have sanctioned a 
peculiar mode of reckoning, and this remark is more especially 
applicable to the computation of time in the prsetorian actions.* 

1. It is laid down that in many cases^ as against a person pro- - 


i Savigny System B. 4. § 192 — 194. 
k Savigny loo. cit. § 193. 

1 L. 98. eod. L. 4. § 3. de minor. (4. 4.) L. 2. -de divers, temp, praesc. (44. 

3.). The last passage must however be read : sed si quis fundum proficiet 

emtori. cap, 14. § 1. X. de Y. S. (5. 40.)I Bynkershoek Obs. L. 4; c. 8. See 
too Koch loo. cit. 12. 0. H. Fetzer Versuche zur Bild. des B. B. Heilbr. 
1802. 1 — 30. H. W. Schultes Bemerk. uber die Miindigkeit zum Testiren 
naoh-Bdm. B. Jen. 1800. Unterholzner Berjahrungslehre 1. B. 279.— 312. 
^ Struben 1. B. 47. Bed. Eeinf elder loc. cit. 

^ cap. 14. X. de Y. S. (6. 40.). Koch loc. cit. § 9. & his Bestat. der Beleh- 
rungeu 32 — 36. See contra I. M. Schneidt de nsu studii cbronolo^ici etc. 
Wirceb. 1782. and his Schlussatz oder letztes Wort &o. Wirzb. 1798. 
o Oliick Band, B. 3. § 269. 

p See generally Gmelin jiirid. Archiv, 2. Bd. 2. H. Unterholzner loc, cit 
282 — 288. Savigny System § 189—191. Elvers Themis. New Series B. 1. 
Getting. 1838. p. 127. Contra Arndts in Linde Zeitschrift B. 14. Hr. 1. 

Q For example L. 8. de his qui not. inf. (3. 2.) L. 31. § 1. d© usurp. (41. 3.). 
y Writers are not however here unanimous. Fritz loc. cit 235, Savigny 
loc, cit § 189. 

» Gliick Band. B. 3. § 269 a. 

* Savigny loc, cit § 189. Hr, 1—3. § 191, 
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secuting Kis rigM^ those days are not to be counted on which he 
by any 2 neans“ (including therefore his own excusable ignorance) 
has been prevented from so doing.* Such a time is called tempus 
utile/ and is commonly said to be of three Mnds^ according as the 
commencement of the period is postponed^* or certain days in its 
. course are not reckoned,^ or both happen together / and those 
kinds are respectively described as tempus utile mtione initii et 
continuum mtione cursus — tempus continuum mtime initii et utile 
mtione cursus^ — tempus utile mtione initii et cursus. The last 
kind is^ in the absence of all reason to the contrary^ always that 
intended by the simple expression tempus utile/ 

2. There are again other cases in which the mode of reckoning 
(computatio civilisj is so anomalous^hat as soon as the last day^ 
or year^ of a period of time is reached,® it is considered as already 
ended.*" 

^ See contra Savigny loc. cit § 189. Nr. 4. § 190. 

* L. 1. § 1. ex quib. canss. maior. {4. 6.)‘L. 1. de divers, temp, praescr, 
(44 3.) L. 1. § 7 — 9. quando appeil. sit. (49. 4.) L. 6. de calumn. (3; 6.) 
L. 1. § 1. L. 9. § 1. de iur. et fact, ignor, (22. 6.) L. 2. quis ordo in poss. 
(38. 16.) cap. 10. H. de praescr. (2. 26.). 

y Arndts in Linde Zeitsohrift B. 14. Nr. 1. 

2 For example § 16. 1, de excus. (1. 25.) L. 19. C. de iure delib. (6. 30.) 
Nov. 23, cap. 1. 

^ See note c. 

^ For example L. 10. de bon. poss. (37. 1.) L. 2. pr. quis ordo in poss. (38. 15.). 

« A temp. cont. rat. initii et utile ratione cursus is nowhere to be met 
witb in the laws and it is incorrect to cite as examples of it L. 19. § ult. L. 
20, 55. de aedil. edict. (21. 1.) L. 2. 0. de aedih act. (4. 58.). Fritz loc. cit. 
235. 236. See contra Haubold de temporis continui et utilis oomputatione 
(opuso. T. I.) cap. 6. 

^ Gliick Pand. B. 3. § 269. a. Note 46. 

« Sometimes only if completed L. 6. de 0. et A. (44. 7.) L. 30. § 1. ad leg. 
lul. de adult. (48. 5.) L. 1. § 9. de succ. ed. (38. 9.), Savigny System B. 4. 
§ 185. 186. The period of infancy is reckoned a momento ad momentum. 
L. 3. § 3. de minor. (4. 4.). Puohta Cursus der Instit. B. 2. 311. 312. But 
compare Vangerow Leitfaden B. 1. § 196. 

^ L. 5. qui test. fac. (28. 1.) L. 1. de manumiss. (40. 1.) L. 6. 7. de usurp, 
(41. 3.) L. 15. de divers, temp, praescr. (44. 3.) L. 132. pr, L. 134. de Y. S. 
(50. 16.}. 

s Savigny loc. cit. § 182. Not. f. and Bachofen in Linde Zeitschrift B. 18. 
Nr. 2. & 11. consider the passages cited for this view L. 74, § 1. ad SOtum 
Treb, (36. 1.) & h. 8. de muner. (50. 4.) to be interpretations of a lex. 

^ The views and principles of explanation adopted by interpreter® are 

12 
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2, Of Delay. 

§96. 

I£ a tinio is expressed for tlie performance of a duty^ tliat time 
must of course be observed ; the judge xnay^ however^ on equitable 
grounds reasonably postpone the commencement of a period of 
time if unfixed^, but the mere fact that such commencement happens- 
to fall on a day of rest does not of itself prevent the period from 
beginning on that day.^ 

If in consequence of gross^ neglect^ a duty is not performed 
by the daji appointed there is what is called delay®" fmoraj . Delay 
may arise either from the fault of the debtor fmora ^rcestandi vel 
Bolvondi) if he does not pay a liquidated debt" at the appointed 
timej or from the fault of the creditor {mom accifiendi) if he will 


very various. Compare L 0. Euoker de civil, et nat. temp. comp, in his obs, 
eb int. Gmelin Archiv, 2. B. 4. Hft. Lbhr im Arcbiv f. civ. Pras. 11. B. 
blr. 18. Beinfelder loe. cii. passim. Erb in Hugo civil. Mag. B. 5. Nr. 8, 
Unterbolzner Yerjahningslehre B. 1. § 90. Savigny System B. 4. § 
182~19L 

^ L. 31. de re iudic. (42. 1.). Scboman Handb. 2. B. 332—334. L. 137. § 2. 
de Y. 0. (45. 1.). 

L. 1. § 22. deposifci (16. 3.) L. 91. § 3. de Y. 0. (45. 1.). Wolff Mora 
255—263. 

s L. 23. § 1. de recept. (4. 8.) L. 5. de E. C. (12. 1.) L. 37. mand. (17. 1.) 
L. 12. § nit. L. 14. § 1. depos. (16. 3.) L. 21. § 3. L. 61. de act. E. Y. (19. 1.) 
L. 21—24. 32. pr. L. 47. de usur. (22. 1.) L. 63. de E. I. (50. 17.). Oh account 
of L. 137. § 4. de Y. 0. (45. 1.), which does nob however relate to mora but to 
the commencement of the duty, Scboman Handb. 2 B. p. 291 — 306. is of a 
different opinion. See on the other hand H. Eatjen de mora. Kil. 1824. p. 
7 — 9. H. Lotz de morae initio. Wirceb. 1825. p. 20, — 38. W. Klee de eod, 
arg. Hal. 1829. • 

^ See generally A. Eerretus de mora et interesse. Lngd. 1564. 6snbi\ 
1675. H. de Oocceii de mora. Heidelb. 1680. (Exerc. T. 1. n. 59.) 0. E. G, 
Mels ter D. morae notion, iuridioam sistens (opusc, T. 1.). 0. G. Wehrn 
doctr. iur. explicatr. princ. et causs. damni etc. Lips. 1795. p. 292 — 346. 
0. 0, V. Madai die Lehre v. d. Mora. Halle 1837. and on it E. A. Schilling 
in Eiohter Krit. Jahrb. 1838. 218 — 288. Fritz Erlaut. Hft. 3. 325 — 371. 
Unterbolzner Sohnldverhaltnisse B. 1. 107 — 131. 0. W. Wolff zur Lehre 
V. d. Mora. Gott. 1841. 

^ II the debt be not liquidated the doctrines relating to mora do not 
apply. L, 3. pr. de usur, (22. 1.) L. 89. § 1. ad L. Ealo. (35. 2.) L. 88. de E. I, 
(50. 17.), Archiv ftir civil. Prax. 9. B, Nr. 6. 
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not accepfc'tlie thing at the time appointed^ or avoids a necessary 
liquidation.^ 


§97. 

Consequences of Delay.—The consequences of delay are partly 
geileral^^ partly special. 

I. Its general consequences are that — 

1. The duty is continued, i.e. the risk of the thing is with the 
delaying party.' This rule would from some laws appear to be 
unexceptional/ but must in fact be received with the qualification/ 
that a delaying party, not excepting a thief or violent possessor/ 
is not answerable for damage if he can proved that it would have 
accrued just the same if the thing had been duly given up.^ 

2. Anything made payable in case of delay becomes forfeited/ 

II. Its special consequences^ are : 

1. If the delay arises on the part of the person obliged, thsit— - 


o L. 37. maudati (17. 1.) L. 72. pr. de solufe. (46. 3.). 
p L. ult. G. de usur. pnpillar. (5. 66.). Madai loe, cU. 264 interprets tliis 
passage difierently. 

<1 See contra Madai tihi sniira § 43. 

^ L. 24. § 2. de usur, (22. 1.) L. 91. § 3. 4. de T. 0. (45. 1.) Madai loc. cit 
§ 44 . 

s L. 6. pr. de reb. cred. (12. 1.) L. 5. § ult. de in lit. iur. (12. 3.) L. 20. de 
cond. furt. (13. 1.) L. 23- de const, pec. (13. 5.) L. 25. § 2. sol. matr. (24, 3.) 
L. 39. § 1. L. 108. § 11. de legat. I. (30.) L. 23. L. 82. § 1. de Y. 0. (45. 1.) 
L. 58. § 1. de fideiuss. (46. 1.) L. 31. pr. de novat. (46. 2.) L. 3. 0. de usur. 
et fruct. (6. 47.). Wolff loc. cit. §,40. Note 354. 

t See against this limitation Madai loc. cit § 46, cordra Eosahirfc Zeit» 
schrht B. 3. 20 — 22. 

L. 14 § 11. qtiod.m. o. (4. 2.) L. 30. § 1. do ioreiur. (12. 2.) L. 1. § 34. 
L. 19. de vi (43. 16.). See contra ou accc^unt of L. 8. § 1. L. ult. de ooiid. 
£urti?f(13. 1.) L. 9. 0. de furt. (6. 2.). 'VYehrn 1. c. p. 318. not. 21. A. G. Knig 
de condictioue furtiva. Lips. 1830. p. 1 — 30. Yangerow Leitfaden B. 8. § 333. 

X L. 14 § 11. cit. L. 16. § 3. de 14 Y. (6. 1.) L. 12, § 4. ad eshib. (10. 4) 
L. 47. § 6. de legat. I. (30.) L. 14. § 1. deposit. (16. 3.) L. 46. de O. et A. 
(44. 7.). . See for the different views G. Prousteau recit. ad L. 23, 4® It. I. cap, 
27. § 23 — 39. Meerman Th. T. 3. Emminghaus ad Coeceii L. 5. T. 3. qu. 19. 
Schdmaii Handb. 2. B. 335—342. Yangerow Leitfaden B. 3. § 689. Anm. 3. 

J Prousteau 1. o. § 28. Wolff loc. cit. 467. The other side must, to rebut 
this, prove that he would immediately have sold the thing, L, 15. § 3. do 
rei vind. (6. 1.) L. 47. § 6. de legat, 1. (30.), 

2 L. 40. de B, 0. (12. 1.). 
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A. He must pay interest^^ at least in honce fidei judJiciis^ and 
also account for mesne profits/ and pay damages / but tbesa 
accessories unless tbere be fraud® cannot be obtained by any 
special action after the action for the principal thing is gone/ 

B. The person entitled need not, so long the delay continues, 
perform any duty, the performance of which depends upon 
performance by the other side / 

O. The delaying party is answerable for any detriment however 
small 

D. The person entitled, obtains, in cases of alternative duties, 
the right (which he would otherwise not have) of determining, not 
indeed g«enerally with respect to,* but the place for performance / 

B. He can enthely abandon a contract which by reason of the 
delay has become useless to him 

P. The value of the thing whicli the person delaying ought to 


*<- L. 10. § mandati (17. 1.) L. 60, pr. pro socio (17. 2.) L. 17. § 3. 4. L. 32. 
§ 2. de usur. (22. 1.) L. 87i^'L legat. II. (31.) L. 2. 0. deposit! (4. 34.). 

^ Eosshirt Zoc. 17—33. Al^vo according to a decision of the supreme 
court 1600 § 139 in cases of a mori^v loan. 

'c Lv 17. § I. de E. Y. (6. 1.) L. 3. 38. § 2. 6. 14. de usur. (22, 1.) 

L. 23. de legat I. (30.) L.*18. pr. ad SCtum Treb. (36. 1.), even those perci« 
piendi. Unterholzner Schuldverbaltnisse § 58. Note t. Wolfi loc. cU. § 38. 
But see contra Madai loo. cit. § 51. 

^ L. 21. § 3. de act. emti (19. 1.) L. 8. L. 14. pr. L. 39. de usur. (22. 1.) 
L. 26. de legat. III. (32.) L. 44. § 1. ad, BOtum Treb. (36. 1.) L. 1. § 18. ut 
legat. (36. 3.). Madai loc. cit § 54. 

e L. 61. § 3. de furt. (47. 2.) L, 78. de E. I. (50. 17.). Gluck Pand. B. 4. 
§ 331. Madai loe. cit pref. p. xv. 

f L. 129. § 1. L. 178. de E. I. (50. 17.) L. 26. pr. 0. de usur. (4. 32.) L. 4. 

0. depos. (4. 34.). 

g This is only a consequence of tl>e exceptio non adimpleti contractus (se© 
Thib. Syst. § 401 .). Madai loc. cit. 890. Unterholzner SohuidverhaltniSse B. 

1. § 58. 

^ L. 8. § 6. de precario (43. 26.) L. 14. § 11. de furt. (47. 2.). 
i L. 106. L. 138. § 1. de Y. 0. (45. 1.) § 33. 1, de action. (4. 6.) Kurrer do 
obligat. alternativa. Tubing. 1686. cap. 6. n. 83. See Wehrn i. c. § 48- n, 
III. and Gliick Pand. B. 4 § 330. Archiv fiir civilist. Praxis. 1. B. 325—S28. 
who express themselves generally. The whole position is denied by Madai 
loc.* cit. 896 — 402. 

L. 2. § 3. 4. de eo quod certo (13. 14.) See below § 584. 

^ L. 135. § 2. de Y. 0. (45. 1.). Madai loc. cit 391—396. thinks differently 
on account of L. 6. C, de pact. int. emt. et vend, (4. 54). 
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give up to ‘the other on request is increased,*” By this is meant 
that — 

a. I£ the thing is wholly lost it is to Tbe considered as having 
been of the greatest value it ever had between the commencement 
of the delay and the loss f but — 

• 6. If it be not lost the value is to be considered as great as it 

ever was between the commencement of the delay and the giving 
of judgment^ or between the commencement of tbe delay and the 
deliveiy of the thing, according as the transaction is bonce fidei or 
stricti juris, ^ If, however, a day be named for delivery, the value 
is to be estimated at what it would have been on tliat day.P 
Regard is to be had to the same periods of time when the Svidence 
adduced is the oath of the person injured.^ 

2. If the delay arises on» the part of the person entitled, 
then — 

A. The party obliged is released from all the before mentioned 
consequences arising from delay on his part f 

B. The person obliged is answerable only for gross negligence,® 
and has not to make compensation for any detriment not i*esulting 
therefrom 


“a L. 21. § 3. de act. E. Y. (19. 1.). Compare generally Huber prael. ad P. 
li, 13. T. 3. § 5 — 10. and for the many different views baaed on L. 29. rer. 
amot. (23. 2.) L. 50. pr. de furtis (47. 2.) L. 59. de Y. O. (45. 1.) see Voet 
eod. Tit. § 3. Leyser Sp. 150. m. 3. Wehrn 1. o. § 70—73. Winkler Diss. 
de lit. oont. Sect. 2. § 7. Sect. 3. § 7. Pufendorf T, 2. Obs. 41. § 14, Gliiok 
Band, 4, Bd. 418. Hote 64. 13. B. 271 — 300. Gans Obligationenrecht. 58 — 70. 
Buchholtz jurist. Abhandl. 382 — 385. Madai loo. cit. § 48. Unterholzner 
loc. cit § 131. Y. For the Saxon doctrine see Gottschalk Disc. for. c. 14. 

M L.*3. de cond. tritio. (13. 8.). 

0 L. 3. 4. eod. L. 8. § 1. de cond. furt. (13. 1.) L. 3. § 3. de act. B. Y. 
(19.1.). 

p L. 22. de R. C. (12. 1.) L. 4. de cond. tritic. (13. 3.). 

Q 0. V. Eck de septem LL. damn. Pand. c. 1. § 3. (in Meerman Th. 
Supplem.). See contra Faber Err. Pr. P. 1. Dec. 17. Ir. 6, But see 
Schrofcer in Linde Zeitsohr B. 7. Nr. 11. 

r L. 122. § 3. de Y. 0. (45. 1.) L. 72. pr. solut. (46. 3.) L. 23. § ult. L. 24. 
de recept, (4. 8.). Compare Madai loc. cit § 64. 

» L. 5. pr. L. 17. de peric. et comm. r. v. (18. 6.) L. 9. solut. matrim. (24. 3.). 
^ L. 105. de Y. 0. (45, 1.) L. 72. pr. de solut. (46. 3.) Madai loc. cit § 63. 
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G. In cases of bilateral transactions^ a defence of contract un- 
performed^ if set up by the person obliged^ cannot be successfully 
replied to and 

D. If the person entitled claims the value of a thing, he can 
only obtain its least value.* 


§ 98. 

Curing of Belay.— The consequences of delay, with the exception 
of the liability to make good damage which may have accrued, 
cease {mor 4 i purgatur ) — 

1 . When the delaying person performs his duty ; or, in case no 
time for performance be fixed, ^ expresses himself ready to perform 
it before the non-performance has been made the ground of an 
action :* 

2. When the duty itself is otherwise extinguished f or 

3. When valid legal reasons can be assigned for its non-per- 
formance.^ 

4. If both the person obliged and the person entitled are guilty 
of delay at the same time, the fault of the one cures that of the 
other, and if at different times, the later cures the earlier delay.® 


u L. 9. § 5. de pign. act (13. 7.) L. 23. 25. de act. e. v. (19. 1.) L. 11. 0. do 
usur. (4 32.), See above note g and Madai loc. cit 465. 466. 

L. 3. § ult. de act. E. Y. (19. 1.). Wehrn 1. o. § 48. Wolff loc: cit 495. 
See contra Madai loc. cit. 460. 

y In this case according to § 99 the rule, dies mterpellat pro is 

applicable, and where this is the case there is no picrgatio morw ; but even 
here a time unimportant to the person entitled is not prejudicial. L. 135. 
§ 2. de Y. O. (45- 1.) cap. 4. X. de Iftcato (3, 18.). Cuiao. opp. T. 1. p, 1410. 
1411. T. 5. p. 855. T. 9. p. 1266. Contra Madai ^ihi supra 495. • 

« L. 73. § ult. L. 84 L. 91. § 3. L. 135. § 2. de Y. 0. (45. 1.) L. 17. de 
const, pec. (13. 5.) L. 72. pr. de solut. (46. 3.) L. 28. pr. de recept. (4. 8.). 
Sohoman Handb. 2. B. oil — 815. Wernher lectiss. comment L. 18. T. 3. § 6. 

a L. 17. de cond. furt (13. 1.) L. 29. § 1. de Y. 0. (45. 1.) L. 8. pr. d© 
novae. (46. 2.). Gliick Pand. 4. B. § 330. Madai loc. cit. § 66. Wolff § 46. 
b Arg. L. 40. de B. 0. (12. 1.) L. 21. 22. 23. de usur. (22. 1.). 

« L. 23. § 1. de recept (4 8.) L. 26. L. 39. solut matr. {24 3.) L. 51. pr. 
de act. E. Y. (19. 1.) L 17. de perio. et comm. r. v. (18. 6.). Wehrn 1. o. 
p. 330— 32. Erifcz im Arch. f. civ. Pim. 10. B. Hr, 6. See against the 
doctrine of simultaneous delay Madai" loc, cit, § 70. 
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§99, 

Commencement of delay.— The before mentioned consequences of * 
delay ensue, even if right is conditional and the condition goes 
to performance/ only after the person obliged, or him through 
whom he claims® has been requested to perform his duty (mom 
* m persona) / but if a day certain be fixed for performance either by 
agreement or by law, delay (mom ex re, in re, in rem) commences 
and its consequences ensue without any request being previously 
necessary.^ 

With respect to delay where the time is fixed by law^ two rules 
are generally laid down; viz. (1) that in the case of a fraudulent 
taking, delay begins immediately eo ijpso, whilst (2) in case of 
bilateral transactions it begins as® against the delaying party 
directly after performance by«the other/ 

In order to render the person obliged liable for his delay, 
nothing more than a warning or notice, which need not be judicial, 
is required;* but in order that a person obliged may be freed from 
the consequences of his delay, or in order that a person entitled 
may be prejudiced by delay on his part, the person obliged must 
make, to the person entitled, or to his agent duly authorised to 


^ Gliiok Pand. B. 4. § 329. Note 15. Hopfner Comm. 755. Note 2. 

e L. 20. § 11. de her. pet. (5. 3.) L. 32. § 1. de usur. (22. 1.) L. 24. L. 49, 
§ 2. de Y. 0. (45/i.). 

f L. 32.' pr. de usur. (22. 1.) L. 36. § 3. de legat. 1. (30.) L. 5, § 20. ut in 
poss. (36. 4.) L. 23. de Y. O. (45. 1.). 

g L. 5. de E. 0. (12. 1.) L. 4. § 4. de lege comm. (18. 3.) L. 135. § 2. de 
Y, 0. (45. 1.) L. 10. 0. de act. emt. (4. 49.) L. 12. 0. de contr. stip. (8. 38.) 
cap. 4. X. de locat. (3. 18.). , See, upon this much contested point, Neustetel 
im Arch. f. civ. Pr. 6. B. Nr. 8. Schroter in Linde Zeitschr. B. 4. Nr. 5. B. 
7, Nr.^3. Unterholzner Schuldverhaltnisse § 99, Wolfi loo. cit. § 27 — 29. 
Oontm Thibaut’s essays in Arch. f. civ. pr. B. 6. Nr. 2. B. 16. Nr. 7. Madai 
loo. cit § 16—24. Yangerow Leitfaden § 588. Anm. 2, 

The first rule is deduced from L. 8. § 1. L. 20. de condict. furt. (13. 1.) 
L. 1. § 34. 35. L. 19. de vi (43. 16.) L. 7. G. de cond. ob turp. (4. 7.) ; and 
the second from L. 13. § 20. 21. L. 47. in f, de act. e. v. (19. 1.) L, 5. 0. eod, 
(1. 49.) L. 5. § 1. 2. de praescr. verb. (19. 5.). The duty to pay interest arises 
here from the enjoyment of the thing received. Hatjen 1. c. p. 18 — 20 
Sohdman Pragm. 43 — 45. 

* For this is not a case of self -redress. Wehrn L c. p. 304. not. 20. But 
see Madihn princ. iur. E. T. 1- § 125. ed. III. 
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accept performance/ a proper offer to perform tlie olbligation wHcli* 
lie is under.* But still a real tender, wMch in the case of immoYe- 
ables cannot possibly be made, is even for this purpose only 
required of the person obliged, when by the very nature of Ms 
duty lie is bound to carry the thing to the person entitled.*® The 
formalities of sealing and depositing in court are by no means 
requisite in order that the person entitled may be placed in mom,® 
and it is just ag incorrect to require them as it is to suppose that 
an offer can Hnder the continuance of liabilities not arising from 
delay, or to deny that the continuance of liabilities arising from 
it is thereby stopped. ^ Where an act has to be done, a mere offer 
if unacG^epted frees the party bound from the whole performance.^ 

III.— MODUS. 

§ 100 . 

Modus is where certain aiOSirmative or negative duties are 
imposed upon the receiver of a thing, and regulate its user.^ 
From the nature of modus it follows that the transaction to which 


^ L. 11, 12. de pact. (2. 14.) L. 34. § 3. de solut. (46. 3.). In such a case 
or in the case of a general empowernienfc, it is not necessary that the princi- 
pal should have notice to be affected with mom, as is supposed by Pufendorf 
T. 3. Obs. 168, Compare Madai Zoc. A § 40. 

i L, 9. § ult. de pign. act. (13. 7.) L. 73. § ult, L. 122. pr. de Y. 0. (45. 1.) 
la. 39. L. 72. pr, de solut. (46. 3.) L. 6. C, de usur. (4. 32.) JSTov; 91. c. 2. 
Madai loc, cit § 5—7. 

There is much dispute as to this. Lotz 1. c. p. 63 — 81. Madai loc. cii, 
§ 37. Wolff loc. cit. § 33. 

» L. 72. pr. de solutt. (46. 3.) L. 17. de peric, (18. 6.) L. 11. 0. de usur. 
(4. 32.). Yoet L. 46. T. 3. n. 28.^29. Wehrn p. 298. Madai loc. cit. § 41, 
Wolff loc. cit. § 34. * ^ 

o L. 9. L. 19. C. de usur. (4. 32.) compared with L. ult. 0. de usur. pupillar. 
(6. 56.) L. 28. § 1. de administr. tutor. (26. 7.) This opinion is half-way 
between that of Hellfeld 33. de oblatione debiti usurar. init. non vero ear. 
ours, impediente. len. 1778, and of Wehrn 1. c, p. 301. 344. 45, Madai. loc. 
cit. § 69. 

p L. 39. de E. I. (50. 17.) and on it Wolff loc. cit. § 43. 

^ L. 4. § 1. de servit. (8. 1.) B. 41, pr. de contr. emt. (IS, 1.) L. 58. § 2. 
locat. (19. 2.) L. 17, § 4. de cond. et dem. (35. 1.). The meaning of modus is 
understood in different ways : 0. P. G. Meister de eo quod inter condit. resol, 
©t modum interest (in opuso, T. II,), 0, C. Schnauss de effect, et nat, modi in 
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it is annexed is^, in the absence of any special condition giving rise 
to a modihs mixtuSy of itself unconditional/ and that there arises 
an unconditional accessory duty^ for the performance of wMcbj 
however^ no security can be demanded in the case of contracts.* 
If the modus is possible it must be observed/ except when be 
•wbo ought to observe it is alone interested in it.*^ In the last case 
the modjus is siQn]plex ; in all others qualijicatus. 

If the modus is impossible^ the principal transaction does not 
thereby become void any more than in the case of affirmative 
conditions subsequent^ but the stipulations as to user have no 
effect.* ^ 

If he who ought does not observe a possible modusy still*he does 
not forfeit his right/ nor inasmuch as the disobedience of the 
person obliged confers no righ^ on the person entitled to avoid the 
whole transaction/ can the latter^ as a general rule, demand more 
than observance and damages.®- Only in cases of innominate con- 
tracts and gifts can a retui-n of the thing be demanded/ in the case of 
a gift in consideration of promised sustenance, an actio in rem may 
be maintained.® This is true even at the present day, and now, 


donat. adiecti. len. 1804. 0. G. Waechter de condict. caussa data caussa 
non secnta. Tubing. 1822. p. 88 — 89. Pfeiffer praet. Ausf. I. B. Nr. 4. 
Eiossbirt Vermaohtnisse B. 1. 411. Savigny System B. 8. § 128. 129. 

^ L. 80. de cond. et demonstr. (35. 1.) I. Altamiranus comm, ad quaest. 
Scaevolae. Tract. 8. ad L. 80. cit. in Meerman Th. T. 2. p. 494. et seg. 

a But see contra on account of 58. § 2. locati (19. 2.) Gluck Pand. B. 4. 
§ 336. 

* L. 17. § 2. L. 44. de mannm. testam. (40. 4.). 

u L. 13. § 2. de donat. int. vir. et uxor. (24. 1.). 

X L. 92. § 1. de legat. 1. (30.) L. 17. pr. de legat. 11. (31.) L. 8. 0. de 
condict. ob canss. dator. (4. 6.). Waecbter 1. o. p. 99—102. The contrary 
opinion is held by Gliiok Pand. B. 4. § 336. 

f Arg. L. 2. § nit. de don. (39. 5.). Schnanss 1. o. § 4, 5. 

2 "Weber iib. d. nat. Verb. § 90. 

» Meister loc. cU. § 16. 

L. 2. 3. 6. 8. 0. de condict. ob canss. dator. (4. 6.) L. 1. 0. de donat. qtiae 
sub modo (8. 55.). Savigny System Bd. 4. § 175. Some as Gliick loc* cU, 
erroneously extend this to all oases. Schnanss 1. c. § 6 — 13. Waechter 
1. c. p. 110—117. 

® L. 1. 0. cit. A general rule is improperly deduced from this by Gliick 
loc. cit Note 21. Compare Schnanss 1. c. § 14. Meyerfeld Lebre von d, 
Schenkungen B, 1. p. 413. 


13 
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as formerly^ ,tlie riglit to demand a return exists in tKe case of a 
pure gift. In otlier respects^ however^ tliere is no difference in 
modern times between nominate and innominate contracts.^ 

In cases of doubt as to tbe existence of a condition subsequent 
or a modus j the presumption is in favour of the latter^ rather than 
of the former.® 


^ Scimatiss 1. o.*'§ 14. is partly of a different opinion. 

« Toet L. 35, T. 1. § 14 Savigny System B. 3. § 128. 
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CHAPTER II. 

OF PEESOXS OE THE SUBJECTS OF EIGHTS AND DUTIES. 

4 

I.— LEGAL CAPACITY. 

§ 101 . 

We Lave next (§57) to consider the subjects of r%]its and 
duties^ tLat is to say tLe persons to^wLom something is possible 
or necessary. In the first place we must examine who or what, 
either from its very nature or by the precepts of positive law, 
can be considered as capable of rights and duties. 

By Person is meant whatever in any respect is regarded as 
the subject of a right : by Thing on the other hand is denoted 
whatever is opposed to person.^ , 

The legal capacity of a person as fixed by positive law is 
called by the Romans ca;put or status.^ Modern writers, however, 
make use of the expression status civilis to denote such capacity, 
together with all the peculiarities annexed to it by law and on 
which single rights depend and by way of distinction they use 
the phrase status naturalis to denote natural legal capacity 
together with those physical properties which give rise to special 
legal consequences. 


1.— Natural Status, 

A. HUMAN* POEM. 

§ 102 . 

In order that natural legal capacity^* may be attributed to any 

^ pr. I. de hire person. (1. 3.) § 4. I. de cap. minut. (1. 36.) L. 20. § 7. qui 
test. fac. poss. (28. 1.). 

s Taken in a general sense this includes' status libertatis? civitatis and 
familice ; pr. I. de cap. dem. (1. 16.) in a narrower sense only the 1st and 
2nd. L. 3. § 1. L. 4. de cap. min. (4. 5.) L, 1. § 8. ad SOt. Tertyll. (38. 17.). 
Feuerbach civil. Yers. 1. B. Nfr. 6. Compare Savigny System B. 2. Beil. 6. 
^ Savigny uM supra § 61. 62. 



100 


LEGAL CAPACITY* 


one human form is essentially requisite: but it is not indispensible 
that the form if human be that ordinarily obseryed ; it may be 
very unusual [^oTtentwnj, ostentum) .* That which being born of a 
woman is wholly devoid of those physical features which are 
characteristic of the human race is called monstruwif and is not 
considered capable of having any right but its existence is not . 
allowed to depend on the mere will of its parents/ and such a 
monstrosity may for their advantage be deemed a child.^ 

B. BIETH, , 

§ 103 . 

A huntan being cannot be considered as the subject of rightsunless 
actually born^ i.e. in some way or other separated from its mother. 
That which is in the womb (embryo al^o sometimes called venter) ^ is in 
strictness deemed part of the mother but all those acts are for- 
bidden which prevent the development or future birth of the foetus.® 
It is also laid down as a principle^ that in those cases in which 
the child can be thereby benefited^ its legal capacity is to be 
considered as dating* from the time of conception^ but in all other 
cases from the time of birth.^ 


C. life. 

§ 104 . 

The human being must be born alive. Of this fact not only 


i L. 38. de V. S. (50. 16.). 

^ L. 14. de stafc. bom. (1. 5.). Haller gerichtl. Arzneiw. 1. Tbl. p. 184, 
185. C. L. Scbweiokhardt Bescbreibung einer Missgeburt nebst einigen 
medic. Bemerk. iiber diesen Gegenstand. Tiibing. 1801. 3. Abscbn. 

i Hub§r L. 1. T. 5. § 7. Somewhat different opinions are entertoined^ 
(partly from what is said by Haller %Lbi supra 190) by Leyser Sp. 15. cor. 
2. Yol. IX. Sp. 47. M. 7. Miiller ad Leyser Obs. 83. 

^ L. 135. de Y. S. (50. 16.). Walcb ad Eckbard berm. iur. § 199. 

» L. 1. § 1. de ventr. inspic. (*25. 4.) L. 9. § 1. ad L. Falcid. (35. 2.). 
Eckbard hermen. iur. § 137. See upon this subject 0. H. Mauobart iiber 
die Recbte des Meuschen vor s. Geburt. Erkf. Leipz. 1782. 

® L. 18. de stat. bom. (1. 5.) L. 2. de mort, inf. (11, 8.) L, 3. de poen, 
(48. 19.). 

p pr. I. de ingenuis (1. 4.) L. 18. 26. de stat. bom. (1. 5.) L. 7. § 1, d© 
senator. (1. 9.). 
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a vocal sounds but any other well ascertained sign of life is legal 
evidence.^ It is also commonly supposed that it is as necessary 
as birth itself that the child shall be born 182 days after 
conception^ but this is only requisite in reference to the rights of 

§ 105. 

Proof of life and death.— -Birth and death must b€| proved by him 
who alleges them to have taken place. Proof of death has by 
modern usage been rendered comparatively easy^ partly by the 
admission of evidence of a somewhat loose nature/ an(? partly by 
presuming the death of a person who has disappeared and cannot 
be founds and who can be shown to Jpe 70 years old.* 

If several persons die’^ and it^cannot by any satisfactory evidence 
be discovered which died before the other/ then if they died a 
natural death the eldest is usually presumed to have died first / 

<1 L, 3. 0. de post, hered. inst. (6. 29.). 

^ L. 12. de stat. hom. (1. 5.) L. 3. § 12. de suis et iegitim. (38. 16.) L. 2. 3. 

0. de post. her. (6. 29.). Seufiert Erdrt. einzeln. Lehreii. 1, Abthl. h[r. 9. 
Savigny System B. 2. Beilage III. Contra Warnkonig in Eosshirt Zeitsch. 
B. 2. 442. For the different opinions and medical doubts upon this subject 
see W. G. Ploucquet iiber die phys. Erfordernisse der Erbfahigkeit. Tub. 
1779. § 71. 72. Cocceii 1. 0. L. 1. T. 6. qu. 3. Gliiok Pand. 28. B. 108—138. 
Elwers Themis B. 2. IST. 14. Stryk U. M. P. L. 1. T. 5. § 14. C. A. Fabrot 
E^:. 1. de tempore partus humani (in Otto Th. T, 3.). 

3 I. 0. Finke de unius testis confessione. Goett. 1798. § 9. But see contm 

1. N. Hert de apertura testam (op. Y. 2. T. 3.) Sect. 1. § 14, 

* Koch succ. ab intest Auct. 1. Muller ad Leyser Obs. 240. Kochy Medit. 
1, B, Hr. 23. Before this, life is to be presumed ; see other opinions 
expressed by Heise and Oropp jurist. Abh. 2. B. Mr. 5. Bolley jurist. Aufs. 
1. B. Stuttg. 1831. Kr. 3. 

^ S^e generally I. F. de Eetes de commorient, hire ; in opusc. L. 7. c. 6. 
(Meerman Th. T. 6.). E. A. van Yoorst de iure quod oritur ex commorienti- 
bus ad varia iur. Eom. loca. Uitrai. 1757. (Oelrichs Thes. nov. T. 2. V. 2. 
Mr. 9.). Gliick v. der Intestat-Erbfolge § 4. Archiv fur oivilist. Praxis. B. 
4. Mr. 27. T. H, P. Gaedcke de iure commorientium. Eostoch. 1830. 
Yangerow Leitfaden § 33. Anm. 2. 

^ The opinions of medical men are unreasonably excluded by Gaedcke I c. 
p. 20—26. 142—146. 

y On account of L. 15. pr. de in off. test. (5. 2.). But to take the strongest 
view this law only applies to the case of parents and their children. In other 
oases the customary rule is to be followed. Savigny System B. 2, § 63. 
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but if tbeir deatb was violent^ the presumption is tbat neither died 
before or after the other f and this is so even in cases of married 
people/ With respect^ however^ to parents and children there 
in the absence of all special reasons to the contrary>^ a presump- 
tion that the children died first if they were under age^ and last if 
not/ If some of the persons died a natural and the others a violent ' 
deaths no legal presumption is directed to be raised^ and conse- 
quently the geiferal principle that neither can be presumed to’ 
have died before or after the other must be followed. It may of 
course ha;^en that owing to the terms of a particular instrument 
these presumptions are not required to be acted upon.*^ - 

9 

2. Civil Status. 

§ loe: 

■Status civilis (§ 101) is of three sorts, status libertatis^ civitatis^ 
BiDidi familicej according as a person is or not free, a civis^ and a 
member of a/amiKu/ The loss of statues is termed status mutatiO) 
or capitis diminution and may be maxima, media or minima, 
according as the loss is of the status libertatis, civitatis or familice,^ 
The two first are also ealied magna, and the last, sometimes, 
minor,^ 

^ L. 9. pr. L. 16. pr. § 1. L. 18. de reb. dub. (84 5.) L. 34 ad SOt. Treb. 
(36. 1.). A. Faber coni, L. 13. c. 14 16. compared with Averan. int. L, 5. 
c. 31. n. 8. 

^ L. 32. § 14 de don. int. Y. et TJ. (24, 1.) L. 26. de moi’t. c. don. (39. 6.). 
Gliiok loc. cit, 14. 15. 

L. 17. § 7. ad sot. Treb. (36. 1.). Yoet comm. L. 24. T. 1. § 3. L. 36. 
T. 1. § 16. Yoorda elect, c. 20. 

c L. 9. § 1. § ult. L. 22. L. 23. de'reb. dub. (34. 6.) L. 29. de vulg. subst. 
(28. 6.) L. 11, § 1. de captiv. (49. 15.). See more fully as to this, Gaedcke 
1. c. p. 61—85. 104—112. 116—122. 

^ This is the sense of L. 9. pr. de reb. dub. (34. 5.) and probably also o! 
L. 17. § 7. ad sot. Treb. (36. 1.). 

® Inst. L. 1. T. 3—8. Savigny System 2. B. § 65 — 67. Puclita Oursus 
der Inst. 2. Bd. § 220. 

^ Gains 1. 158—163. Tit. Inst, de cap, min. (1. 16.) Tit. Dig. de cap. min. 
(4. 5.) Lohr Mag. 4. B. ISfr. 1. A. H. E. F. a Seckendoi'fi de cap. dem. 
minima. Colon. 1828. Savigny System 2. B. § 68—75. and Beilage YI. 

s L. 1. § 4, de snis (38. 16.) L. 5. § 3. de extr, cogn. (50. 13.) ISFoodt obs. 

L. 2. c. 21. 
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§ 107. 

Actiones pr 2 Bjiidiciales.“Actioiis relating to status are called 
actiones frmjudidales^ and are divided into affirmativej i£ their 
object is to have a status x'ecognised, and negative if their object is 
the- contrary. For the purpose of preventing cases of unlawful 
‘and oppressive detention^ every free man is entitled to the inter-^ 
dictum de libero homine eo&hihendoJ^ The right to enquire into 
the status of a person deceased, lasts only five ybars.^ It is not 
necessary to examine further into the law relating to status^ for 
what is obsolete with respect to the status Uhertatis tbiid^cimtatis is 
matter for legal history, and what is of present importance is 
within the province of writers on modern and not Eoman law. 
The law concerning the status fa'ifiilim moreover can only be 
explained when the doctrines relating to patria potestas are 
examined. 


IL-OP Om PERSON WITH SEVERAL RIG-HTS. 

§ 108. 

Several persons may be the subjects of one light or of on© duty, 
and one person may be the subject of several rights or several 
duties.^ With respect to the latter it is only necessary here to 
observe that : 

1. If several rights and duties meet in the same person and are 
not extinguished by the principles before (§ 83) laid down each 
right may be exercised by, and each duty enforced against that 
person to its full extent.^ 

2. If one only of such rights can be exercised, the choice lies, as 
a general rule, with the person in whom they reside and 


^ Tit. D. de horn. lib. exbib. (43. 29.). Scbilter ex. 23. § 25. 
i Tit. D. ne de statu defunct. (40. 15.) tit. 0. cod. (7. 21.) Pucbta ubi 
supra, § 221, 

^ L. 3. de adopt. (1. 7.) I. N. Hert de uno homine plures siistinente 
personas. Giess. 1699. (in op. Vol. 1. T. 8. p. 27.). 

^ Hooh success, ab intest. Auct. III. § 1. 

“ L. 12. pr. de legat. I. (30.). Hert 1. c. Sect, 1. § 3. 5. Mevins P. 1^ 
Dec. 291. 
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3. Wliat a person may do in one capacity does not* prejudice 
him in any other capacity.® 

IIL-OI SEYEEAIi PERSONS WITH ONE RIGHT OR DUTY. 

1 Communio, 

§ 109 . 

When one undivided right is vested in several persons it is a 
rule that each df them has a proportional^ and in cases of doubt 
an equal share of the whole, and where one undivided duty is 
vested in several persons each is only liable in respect of a similar 
share.® 

Several persons in whom one undivided right is vested (and 
which right is not apportion^le of itself like a claim for money*^), 
form what is called a communion The consequence of such a 
state of things is that each person has an ideal equal or unequal 
share of the entirety, and that his right extends over every part 
(jpro indiviso) of that which is the object of the communion If 
the right be a right in rem the word condominium is used instead 
of communio. 

§ 110 . 

A communio may extend either only to single or to the collected 
rights of different persons;' in the former case it is termed 
particular y in the latter universal. If the {communio does not 
spring from a contract but arises in some other manner,® it is 
usually termed a communio incidens} 

§ 111 . 

Each member of a comonunio can freely deal with his own share, 


^ §4.1, de inoffic. testam. (2. 18.) L. 2. § 19. ad SOt. Terfc. (38. 17.) L. 26. 
0. de administr. tut. (5. 37.). 

o L. 29. pr. pro socio (17. 2.) L. 11. § 1. de duob. reis (45. 2.). G. L. Crell 
de praesumt. aequalitatis in indie, divisor. (Dis's. T. lY* n. 12.), 

P L. 2. § 5. L. 4. pr. L. 25. §. 1. fam. herciso. (10. 2.). 

^ L. 16. pr. 1. c. L. 19. si servit. vindic. (8. 5.) L. 6. § 8. commun, divid. 
(10. 3.) L. 3. § 2. qui pot. in pignor. (20. 4.) L. 7. § 4. quib. mod. pign. 
solvit (20. 6.). 

^ L. 5. pr. pro socio (17.Y,). 

» Eor example^L. 31. 32. eod. § 27. 1, de rer. divis. (2. 1.). 

® On account of L, 25. § 16. fam, ere. (10. 2.). 
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provided (as in tlie case of alienation) the rights of the other 
members are not thereby injured," and he can insist upon the 
dissolution of the communio, notwithstanding any agreement or 
provision to the contrary,^ Every other dealing, every encroach- 
ment on the rights of the other members is, so far as it is such, 
. illegal and void,^ unless indeed the dealing or encroachment be 
necessary for the preservation of the common rights,^ or be wholly 
uninjurious to the others interested." Even tjie majority of a 
communio cannot bind a dissenting minority, and still less can the 
few control the will of the many.^ 

2. Corporations. 

§ 112 .. 

Care must be taken not to confound the rights last mentioned 
• with the rights of corporations.® This subject ought, strictly 
speaking, to be discussed amongst the rights peculiar to particular 
persons ; but, for the sake of contrast, the following observations 
had better be made here. 

A. NATUBl OF A OOEPOBATION. 

§ 113 . 

Every association of persons possessing the right of forming out 
of its members, taken collectively, one single moral person,® 
{corpus) is termed a corporation, universitasy collegium.^ In order 


^ L. 1. L. 3. 0. comm. div. (3. 37.) L. 68. pr. pro soc. (17. 2.) L. 28, comm, 
div. (10. 3.). 

^ L. 14. § 2. comm, divid. (10. 3.) L. 59. pro soc. (17. 2.). The fiscus can 
by buying the thing itself cause a dissolution. L. un. 0. de vend. rer. fisc. 
(10. Gesterdingv. Eigenthum 53. 54. 
y L. 2. de servitut. (8. 1.) L. 1. 4. 0. commun. rer. alienat. (4. 52.). 

^ L. 52. § 10. pro soc. (17. 2.) L. 4. 0. de aedifio. privat. (8. 10.). 
a L. 13. § 1. de S. P. U. (8. 2.). Leyser Sp. 118. m. 1. 0. 1. compared 
with Wernher lect. comm. L. 10. T. 3. § 7. 

b L. 28. comm, divid. (10. 3.) L. 10. pr. de aqua et aqu. pluv. arc. (89. 3.). 
Struben 5. Bd. 30. Bed. Pufendorf T. 1. Obs. 125. 

E. Wippermann das gemeine deutsche Eeohfc. Hft. 1. Leipz. 1839. p. 78. 
Savigny System B. 2. § 85 — 102. G. F. Puchta in Weiske Bechtslesikon 
B. 3. p. 65—79. 

® 0. S. Zaehariae liber quaestionum. Yiteb. 1805. p. 61. Christiansen 
Institutionen. Altona, 1843. p, 143. 


14 
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to bo recognised by law {collegium Uc-iiuon) ^ tbe creation o£ tlie 
corporation must have been antborised by the Emperor/ The 
power; in cases of doubt; of admitting at pleasure other persons; 
follows of itself; provided (so at least it is laid down) they are 
not members of another corporation.^ At its commencement a 
corporation must consist of . at least three members; but its ^ 
existence may be continued by onO;^ and so its members may be 
wholly changed^ without its becoming a new person/ In modern 
times it is usual to call those corporations which are instituted by 
the state for some public purpose; collegia^ and if several of these 
again form one whole; to term it a Corpus^ 

B. POWER OF A CORPOEATIOlS". 

114, 

When a corporate body has duly made a resolution — that is 
when all the members have been summoned in the ordinary way, 
and at least two-thirds ‘have assembled and a majox-ity of them 
have determined upon something; this resolution of the majority is 
a law for the regulation of all corporate dealings;* and is binding 
upon all the members of the body.*^ Persons who are minoi's 


f L. 1. L. 3. § 1. de colleg. et corp. (47. 22.) L. 1. pr. quod cuiusounque 
univ. uom. (3. 4,) cap. 7. X, de privil. (5. 33.). Heineooius D. de colleg. et 
corpor. opificum (op. Var. syllog.). Wassenaer ad Tit. D. de colleg. et 
corpor. (ill Pellenberg iurispr. E. T. 1.). Birksen civil Abh. B. 2. 1, 

g L. 1. § 1. de colleg, (47. 22.) L. 10. 0. de assessor. (1. 51.) cap: 5. X de 
praebend, (3. 5.) cap. 3. X. de cleric, non resident. (3. 4.). Leyser Sp. 559. 
m. 4. Schilter Ex. 49, § 54. Wening Lelirb. 1. B. § 100. on account of L, 
27. pr. ad mnnicip. (50. 1.) is of a diiJerent opinion. 

L. 7. § ult. quod cniuse. univ. nom. (3. 4.) L. 85. de T. S. (50, 16.). 
i L. 76. de indie. (5. 1.). 

k Stryk IT. M. L. 47. T. 22. § 1. See contra Savigny System B. 2r§ 88. 
p. 260. The so called pia corpora, (upon which Miihlenbruch Band. B. 1. § 201, 
may be consulted) are certainly not always a moral person. Kori in Eeitschr. 
f. Eecbtspflege. Leipz, 1839. B. 2. Nr. 17. 

^ Contra Savigny System B. 2. § 97 — 99. 

L. 3. quod cuiuscunque univ. nom. (3. 4.) L. 19. ad munioip- (50. 1.) L, 3. 
de decret. (60. 9.) L. 45. 0. de decur. (10. 31.) L. 2. 3. 0. de praed, deour. 
(10. 33.) cap. 42. X. de elect. (1. 6.). This old doctrine has been much 
disputed in modern times. Compare Lotz civilist. Abh, 110, A. Bang de 
decretis ab ordine faciendis. Erlang, 1828. v. Langenn u. Kori Erort. 
2. B. Nr. 2, 
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ought, ill the opinion of many writers, to be summoned like other 
members.*^ ISTo general summons is, however, requisite if the 
management of the affairs of the corporation is entrusted to certain 
persons but, again, the consent of each individual must be 
obtained in order that the rights vested in him as suck may be 
affected.^ In Collegia the assembly of two-thirds of the numbers 
is in modern times frequently dispensed with.*3i 

C. THE LEGAL RELATIONS OE A CORPORATION. 

§ 115 . 

The legal relations of a corporation and its membei^ depend 
upon the following principles : 

1. A corporation as* an ideal person is capable of suing and 
being sued,*^ and, according to some, can become obnoxious to 
law by committing crimes.® 

2. As it is the will of the majority which makes a corpora- 
tion the subject of rights and duties,^ the, in many respects, 
most important principle follows that no individual member 
has pro rata any share either in the rights or duties of the body 


n Stryk U. M. P. L. 3. T. 4. § 10. Wesenbeccius comm. eod. Tifc. n. o. 

o Riccius V. Stadtges. 2. B. 6. Hptst. § 3. 

P L. 5. in fin. 0. de auctor. praestand. (5. 59.) L. 28. comm, divid. (10. 3.) 
cap. 29. 53. de B. I. in 6. (5. 12.). 

<1 Mevius ad ius Lnbec. L. 1. T. 1. Arfc. 2. n. 26. 27. Miiller ad Leyser 
Obs. 938. 

L. 7. pr. L. 9. quod cninscunqne nniv. nom. (3. 4.) Savigny System B. 
2. § 91 — 93. Sintenis Oivilr. B. 1. § 15. 

» This is a much disputed question, aifd belongs entii’ely to the province 
o! criminal law. 

* Compare Hommel Bhaps. Obs. 187. Hartleben med. ad P. Sp. 3. m. 2, 
Miiller ad Leyser Obs. 40. Carpzov P. 2. 0. 6. Def. 24. I. G. Bauer civis 
novus ad collect, ob debitum civit. antiquum obligatus. Lips. 1741. (opusc. 
T. 1. n. 10.). Leyser Sp. 131. m. 5. Mevius P. 8. Dec. 275. W. A. Lauter- 
bach d© confusione. § 36. Carpzov P. 1. 0. 13. Def. 9. Idem Besp. L. 2. 
n. 65. Kiud quaest. for T. 3. n. 29. Gbnner jurist. Abh. ThL 2. Nr. 13. § 1, 
Especially I. L. G-audlitz de finibus inter ius singulonim et universiiatis 
regundis. Lips. 1804 (printed by Haubold at the end of Haubold opusc. T. 
2. p. 547 — 621.). V. Laugenu u. Kori Erort. 2. B. 1 — 69. Bolley vermischtc 
Auf. Stuttg. 1831. ISTr. 10. 
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corporate/ or can insist upon any separate enjoyment of tiie 
corporate property^ unless by virtue of some special provision. If 
there be any such provision, that property which is enjoyed by all 
the members, is termed res universitatis sensu stricto^ whilst 
that of which there is no common user, is called patrimoni^m 
'iiniveTsitatis,'^ 

3. Subject to the superintendence of the supreme power,^ a 
corporation can freely dispose of the property which it has 
acquired in an unqualified manner, and can therefore divide 
such property amongst its own members.^ A division, and the 
mode in which it is to be made, can be determined on by a 
majority; but if the majority do not settle the mode of division, it 
must be made, subject to Jihe acquired rights of individuals,® 
amongst all the members per capita,^ Seeing that after the dissolu- 
tion of a corporation no resolution as to the division of its property 
can be made, such of it as remains undisposed of is to be treated 
as ho7ia vacantia,^ 

4. A corporation can have a common seal / 

5. And can generally, so far as a resiihdio in integrum is con- 
cerned, claim rights similar to those of minors.® 

« L. 6. § 1. de rer. div (1. 8.) L. 7. § 1. quod cuiusc. univ. nom. (3. 4.) 
L. 10. § 4, de in ins voc. (2. 4.) L, 1. § 16, ad. SOt. Treb. (36. 1.) L. 1. § 7» 
de quaestion. (48. 18.). 

X Hbpfner Comm. § 276. 

y S. Stryk de alienat. rer. et. honor, univ. Idem, de iure prinoipis circa 
rationes civitat. (in Diss, collect.). Leyser Spec. 664. G. L. Boehmer de 
iure principis circa loca et opera publica (Elect, i. o. T. 1. Hr. 16.). 

^ L. 4. de colleg. et corp. (47. 22.) L. 5. de decret. ab ord. fac. (60. 9.) Tit. 
G. de praed. decur. (10. 33.), Contra Savigny System B. 2. § 99. 

a Bee the former section and also Ende jurist. Abh. Hr. 10. 

^ Jenaische A. L. Z. v. J. 1804. Hr. 241. Thibant civil. Abb. 381^403. 
Contra Bunde Beitr. zur Erl. reohtl. Gegenst. 1. B. Hr. 1. Eriill Prxif. eioz. 
Theile des biirg. R. 2. B. Hr. 1. Goiiner iiber Cnltur nnd Yertbeilung der 
Gemeindeweiden. Landsh. 1803. Haubold 1. c. § 3. 4. 

c Leyser Spec. 569. M. 12. 13. Marezoll in Lohr Magaz. 4. B. 207 — 212. 
Of a different opinion are Muller ad Leyser Obs. 888. on account of L. 3, 
pr. de colleg. et corp. (47. 22.). and Puobta Pandekten. Leipz. 1844. § 664. 
Hote i. on account of L. 6. G. de pagan. (1. 11.). In case a corporation is 
split up into others a division pro rata is certainly the most naturaL 
Bolley loQ, dt. 

^ I. H. Boehmer de iure et auotor, sigilli authentici. Hal. 1742, 

e See Tbib, Syst § 620. 
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6. In the last place^ every member^ so far as he is capable/ is 
bound to take upon himself and bear the honores and the munera 
persoiialiay realia s^nd. mixta of the corporation/ unless he can show 
some special ground of exemption or that he is released therefrom 
by the supreme power^ {immunitas, vacatio). 


D. OF CORPORATE OFFICERS. 

§ 116 . 

The affairs of a corporation may either be managed hj itself or 
be entrusted to directors^ {adores^ syndid, administmtores). In 
the latter case the corporation is termed a universitas ordinata. 
The duties of such directors are as^* follows : to undertake their 
office after giving proper security / to attend to their business 
with that diligence which is required from the guardian of a 
minor / to keep and produce proper accounts ; and to be prepared 
to answer all questions which may be put to them at the proper 
time.*“ 

The acts of the directors are binding on the coi’poration if 
within the limits of their authority, but otherwise only so far as 
advantage can be proved to have accrued to the corporation 
therefrom.^ 


f L. 9. L. 14. pr. § 1. L. 18. de mun. et honor. (50. 4.) L. 18. L. 214. L. 239. 
§ 3. de Y. S. (60. 16.). 

g L. 6. pr. § 1. L. 11. L. 14. § 3. de mun. eb honor. (50. 4.). 

^ Tib D. de vacab. et excusat. mun. (50. 5.) Tib. D. de iure immun. (50. 6.) 
Godex L. 10. Tit. 25. 44—52. 64. Malblanc prine. iur. Rom. § 107. 108. 

i L, 1. § 1. quod ouiusc. univ. nom. (3.* 4.) L. 18. § 13. de mun^ et hon. 
(50. 4^. 

L. 3. § ult. de admin, rer. ad civ. pert. (50. 8.) See an exception in 
L. 9. § 7, eod. 

1 L. 2. §. 2. L. 6. eod. Tit. 0. depraed. decur. sine decret. non alien. (10. 33.). 
^ L. 2. § 2. L. 8. D. eod. L. 13. § 1. de div. temp, praesor (4-4. 3.). Leyser 
Yol. 11. Spec. 677. M. 3—8. comp, with Muller ad Leyser Obs. 940. 941. 

» L. 27. de reb. cred. (12. 1.) L. 6. de decret. ab ord, fao. (50. 9.) Nov. 
120. c. 6. § ult. See for the different views taken of this matter 0. L. Orell 
de senatoribus et quat. ex eoyum factis civitas teneatur, Yit. 1736. (Diss. 
F.4.n,26.). Leyser Sp. 131.' M. 11. Muller ad Leyser Obs. 289-292. 939. 
Gliick Pand. 12. B. § 782. 
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§117. 

Duties of seTerai directors.— If loss is incurred through the fault 
of the directors of a corporation^ their responsibility depends upon 
the following considerations 

I, If the director in fault was doing that which by a public 
resolution of the body corporate (for a private arrangement* 
amongst the directors goes for nothing^) he was authorised to do 
alone^ without being subject to the control of his colleagues^ he 
alone must bear the consequences.^ 

II, But? in other cases all the directors are answerable for the 

misconduct of each f nevertheless the acting director must first 
be proceeded against/ and^ there is no fraud complained of, 

the exeeptio divisimiis (§ 400.) is admissible/ and he to whom no 
blame attaches is to be wholly absolved.^ In case of misconduct 
on the part of a magisterial officer, his colleagues, if answerable at 
all upon the principles just laid down, are not so at all events until 
after proceedings have been taken against the sureties of the officer 
and those who nominated* him.^ In other cases the colleagues 
of the - acting director are answerable before or after his sureties 
and nominators, according as the management of the affairs of the 
coiTporation was or not entrusted to all alike.^ Moreover penalties 


0 It is doubted whetber tbe following principles apply to modern German 
city corporations, see Bunke Beitr. Chemnitz 1830. ISTr. 2. aiid also v. 
Langenn u. Elori Erort. 2. Th. Kr. 3. 

p L. 2. § 8. L. 3. pr. de admin, rer. ad cir. pert. (50. 8.). On tbe substitu- 
tion of a third, see Leyser Yol. XL Sp. 680. M. 33.' 

q L. 3. pr. cit. L. 1. pr. de magistr. conv. (27. 8.). Leyser Vol. 11. Sp. 680. 
M. 8. compared with Miiller ad LeJ^ser Obs. 943. 
r L. 11. pr. ad municip. (50. 1.) L. 1. 0. quo quisque ord. (11. 35.). 
s L. 1. § 9. de magistr. conv. (27. 8.) L. 1. 0. quo quisque ord. (11. 35.). 
t L. 7. de magistr. coiiv. (27. 8.). Leyser 1. c. M. 43. 

^ L. 14. de admin, tut. (26. 7.) L. 9. § 8. de admin, rer. ad civ. (50. S.) L. 4. 
0. de peric. tut. (5. 38.) L. 2. 0. de usiir. pupillar. (5. 56.) L. 4. in t C. quo 
quis ord. (11. 35.). 

^ I. e. those who proposed incapable persons : L. 2. 0, qui pet. tut. (5. 31,) 
L. 1. 4. 0. de magistr. conv. (5. 75.) L. un 0. de pot. ad mun. (10. 65.). 
Oompai’e Miiller ad Leyser Obs. 611. 
y L. 11. 12. 13. ad munic. (50.’ 1.) L, 3. 4. 0. quo quisque ord, (11. 35.). 

2 L. 2. 0, eod. Puchta Pandekten. Leipz. 1844. § 358. 
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Incurred By a director do not fall on either his sureties or 
colleagues.® It need scarcely Be stated^ that execution against a 
dii'ector can only affect his property, and not that of the body 
corporate,^ or that no officers or their heirs are liable for the 
consequences of acts committed by others than themselves before 
the commencement or after the expiration of their office.® 


3. Of persons obliged and entitled in solidum. 

§117 A. 

The rule that in cases of doubt there is a presumption in 
favour of proportional rights (§ 109) does not apply where on 
peculiar grounds the legal relatioh existing between several 
persons is in solidum, or of a joint and several character j that is, 
where any one of several persons obliged can be required to 
perform the entire duty (passive solidarity) and any one of several 
persons entitled can require performance to himself of the entire 
duty (active solidarity). 

If the right of the several persons thus entitled, or the duty of 
the several persons thus obliged is identical, and if the i-ight or 
duty arises from a simultaneously combined expression of will, 
such persons are termed Gorrei ; those thus obliged being correi 
dehendi, or, in case of a stipulation, correi fromittendi, and those 
thus entitled being correi credendi, or, if entitled by a stipulation, 
correi stupulandi,^ 

There are, however, cases in which persons may be jointly and 
severally entitled or obliged, and yet not be correi and where it 
is necessaiy to distinguish rights and duties in solidum, but not 
correal, from rights and duties which are both in solidum and 

• 

L. 68. pr. de fid, efc. maud. (46. 1.) L. 17. § ulfe, ad munio. (50. 1.), 

^ Compare Muller 1. c. Obs. 943. in f. 

c L. 1. 0. de peric. non. (11. 83.) L. 9 § 9. de admin, rer. ad civ pert. (50. 
8.) L. 23. 0. de decurion. (10. 31.). 

^ Tii). I. de duob. reis (3. 16.) Tit. D. eod. (45. 2.). See generally L Eoncbe- 
gallus de duob. reis. Marpurgi 1622. G-. J. Bibbentrop zux Lebre v. d. Cor- 
real-obligation en. Grotting. 1831. 

g For example L. 1. § lO—L. 4. de his qui effud. (9. 3.) L. 1. 0. de condici 
furt. (4. 8.) L, 18. § 1. de admin, tut, (26, 7.). Bibbentrop 44-84. 89— -106. 
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correal^ the foi^mer are in the present work always denoted by the 
phrase in soUdum in a narrow sense, whilst^ where it is not 
necessary to distinguish the twO;, the simple expression in solidnm 
is employed to denote both, 

§ 117 B. 

How such rights and duties arise.—Eights and duties in solidum 
may be create^ • 

1. By agreement : in this way especially correal rights and 
duties arise even if the agreement has not the form of a 
stipulation.^ 

2. By testament; where the correal duty springs from the 
connection of the words of the instrument.* 

8. By necessity ; when the indivisibility of the object gives rise 
to rights and duties in solidum in* a narrow senseJ^ 

4. By law ; which imposes a similar duty on co- wrong doers in 
respect of the damages to be borne by them^* and a correal duty on 
co^sureties as such.”' 

Several other cases are mentioned in their proper places in the 
System, 


§ 117 c. 

Bights in solidum. — With respect to the effects of active solidarity 
which continues for all the joint creditors as long as it is retained 
by one/ it is to be observed that : 

^ L. 9. pr, h. t. (45. 2.). Difficulties arise from the following laws : L. 5. § 
15. commod. (18. 6.) L. 1. § 43. depos. (16. 3.) L, 31. § 10. deaedil edict. (21, 1.). 
Compare Bibbentrop 119—1 78. Unterholzner Schuldverbaltnisse B. 1. §89. 

i L. 8. § 1. de legat. 1. (30.) L. 9. pr. h. t. (45. 2.). 

L. 2. § 2. de Y. 0. (45. 1.) L. 192. pr. de E. I. (50. 17.). See tCo Eib- 

bentrop 178—241. 

^ L. 1. § 4. de eo per quern (2. 10.) L. 1. § 10 — L. 4. de his qui effud. (9. 3.) 

L. 5. pr. de noxal. act. (9. 4.) L. 3. pr. si mensor. (11. 6.) L. 1, 0. de cond. 

furt. (4. 8.). Bibbentrop 91 — 106. 

^ L. 28. § 1. L. 42. § 1 — 3. de iureiur. (12. 2.). Only duties in solidum in 
a narrow sense however exist in the very similar case of a mandatum qiiali- 
ficatuMi Thib. Syst. (§ 447). L. 28. mandati (17. 1.) L. 95 § 10. de solutt. 
(46. 3.) (and indeed also for co-sureties according to) L. 28. 0, de fideiuss, 
(8. 41.). Bibbentrop 85—87. (See Thib. Syst, § 400. Note c.) 

L. ult. 0. h. t. (8. 40.). 
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1. Any one of tlie creditors can demand tlie whole from tlie 
debtor^ and can consequently, after litis contestation exclude the 
other creditors, and by accepting payment entirely discharge the 
debtor.® 

2. If the creditor who receives the whole has not rendered 
* himself liable to share it with the others, he can retain the whole 

for himself.P 

• 

S, With respect to correalrights and duties the following acts are 
equivalent to payment, namely, Acceptilation (i.e.asoiemnrelease), 
Novation (i.e. a substitution of another duty), a Judicml decision 
declaring the complete invalidity of the debt, and oaths which 
represent the demand to be unjust.^ • In case of a right in solidum 
in the narrovj sense^ those jointly interested are not thus preju- 
diced.' A mere release by one creditor never prejudices the 
others,® and it is contrary to law to maintain with most persons^ 
that a release by one affects the others to this extent that they 
cannot recover from the debtor that which they must pro rata give 
to that one after the debt is discharged. Such a doctrine 
only obtains in cases of confoisio,^ With respect to compensatio 
(i.e. set off) on the other hand, it is a principle that liquidation of 
the debt to one creditor by a set off actually made, affects the 
other creditors in the same way as payment ; but they are not 


o § 1. 1, h. t. (3. 16.) L. 9. de Y. 0. (45. 1.) L. 2. L. 16. b. t. (45. 2.) L. 57. 
§ 1. de solut. (46. 3.). 

P L. 62. pr. ad L. Ealoid. (35. 2.). Yoet L. 45. Tit. 2. § 7. Tbe contrary 
iSj without the slightest ground, maintained by Hellfeld I. E. § 1906. 

qi L. 2. h. t. (45. 2.) L. 31. § 1. de novat. (46. 2.) L. 13. § 12. L. 16, pr. de 
acce^ilat, (46. 4.) L. 28. § 1. 3. L. 42. § 1. 3. de iureiur. (12. 2.) Lauter- 
bach colleg. L. 45. T. 2. § 16. 29. Sammiung der Eomischen Geseize. Erkf. 
1785. p. 52. 53. G. L. Hiibel B. reus, stipulandi num paoisoendo et novaudo 
oorreo noceat. Lips. 1822. 

^ L. 2. de transact. (2, 15.) L. 52. § 3. de fideiuss. (46. 1.) L. 1. 0. de 
transact. (2. 4.) Eibbentrop 259 — 273. 

s L. 27. pr. de pact. (2. 14.) L. 34, pr. de recept. (4. 8.}. Cuiao ad L. 27. 
pr, de pact. Eroben on § 137. 

^ Compare Giiiok Eand. B. 4. § 339. Note 70, and Sammiung der Bom. 
Gesetze. p. 52. INote a. 

« Arg. L. 71. pr, de fideiuss, (46. 1.). 


16 
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affected bj tlie circumstance that the claim of one of them is liable* 
to be met by a defence of set off.^ 

§ 117 m 

Duties in soliduin.— The effects of passive solidarity are’ as 
follows. 

1. Any one debtor can, unless the creditor has renounced his 
right/ be sued for the whole or a part of the debt, even though it 
has ceased as regards the person of his co-debtors / moreover, the 
institution* of an action does not (now) prejudice the creditor as 
regards ihe other debtors even in case of correal duties.^ Payment 
however of the whole debt by any one debtor discharges all the 
others / and, at least according to practice,® a debtor who is sued 
for the whole can by the exceptio* clivisionis require the others 
also to be sued for their proportion, and this exeeptio frees him for 
ever a.s regards their shares/^ But this privilege does not extend 
to merchant debtors,® nor to cases where the joint liability arises 
from delict, nor can it be made available unless the co-debtes 
can be sued without trouble. No debtor can however by an 
exeeptio ordinis oi’ excussionit^ reqnire the creditor to go solely 
against a co-debtor, unless such a course be allowed by some 


X L. 4. qui pot. in pign. (20. 4.). Por the different views of others see 
Gliick loQ. cit. Note 75. 

J Here also may belong the case where he sues each of the debtors for his 
proportion. L. 8. § 1. de leg. I. (30.) L. 51. § 4. de fideinss. et mand. (46, 1.) 
Ij. 18. 0. de pact. (2. 3.) L. 16. 0, de fideiussor. (8. 41.). Gliick Pand. § 339. 
Note 78. Lauterbach coll. L. 45. T. 2. § 2L v. Bulow Abb. 2. Thl. Nr. 18. 
Hritja Sam m lung v. Eechtsf alien B. 3. Nr. 11. 

* L. ult. b. t. (45. 2.). Lauterbach 1. c. § 25. 
a L. 28. G, de fideiussor. (8. 41.). Eibhentrop 41 — 44. 267. 268. 

L. 1. § 43- deposit. (16. 3.). 

Especially on account of L. 47. locat. (19. 2.) L. 1. § 11. de tiitel. et raL 
(27. 3.) Nov. 99. o. 1. Gliick loc. cit* Note 86. 87. 88. Against this practice 
see G. Asverus Spec, ad Nov. 99. len. 1822. Burcbardi im Arohiv f. civ. 
Prax. B. 19. Nr. Z* Ilehnbach in Linde Zeitscbr. B. 16. p. 65. Schroter 
in Linde Zeitschr. B. 6. Nr. 12. 

Lauterbach 1. c. § 23. 

® Pauli sent. I, 20. § 4. I. de fideinss. (3. 20.) L. 26. eod. (46. 1.) Nov. 99. 
Wening in Linde Zeitschr. 4. B, Nr, 17. Archiv f. civ, Pras. B. 16. Nr. 12. 
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express law wMcli is by many supposed to be tbe case wlien tbe 
debt arises from a receipt on tbe part of tbe other alone/ 

2. If one correus dehendi bas paid tbe wbole^ tbe better opinion, 
is that be cannot as a rule require contribution from tbe others 
unless tbey are on special grounds bound to make it ; nor can be, 

•if be neglected to I’epel tbe creditor's action.^ Those who admit 
tbat co-debtors can avail tbemselves of the exceptio divisionis oughts 
however, clearly to exclude from tbe rule just mentioned cases 
where tbe party paying was in a position really to protect himself 
by tbat exception but did not in order to benefit tbe others. 

3. Tbat wbicb is equivalent to payment is equally a discharge 
of tbe other debtors a mere release of one bas not this effect, 
but tbe others may take advantage «f it against tbe creditor opie 
exceptionis, if tbe release was -^ot expressly confined to tbe person 
of tbe parties thereto, and tbe co-debtors are in a position to 
claim contribution from tbe releasee to tbe extent of any payment 
made by them/ On tbe other band if tbe creditor becomes tbe 
successor of on© debtor,^ or if one debtor can set up a defence by 
way of set off,' tbe co- debtors are only discharged to tbe amount 
of tbe share of tbat one. 

4. No debtor is prejudiced by tbe delay of bis co-debtor. In 
other matters however stricter rules apply, at least to correi 
dehendi}'^ 

^ LauteVbaoh 1. c. § 20. 

s L. 39. de fideiussor, (46. 1.) L. 76. de soliifc. (46. 3.) L. 2. 0. b. t. (8. 40.). 
Faber coniect. L. 11. o. 6. Yiiinii quaest. sel. L. 1. c. 6. Gontra Sell in 
Liude Zeitscbr. B. 3. Nr. 21, B. 4. Nr. 2. and against him Sohroter in Linde 
Zeitscbr. B. 6. Nr. 12, 

What is said in tbe latter part of Thib. Syst. § 399 is applicable here. 

^ L.*21. § ult. L. 23. in fin. L. 24. L. 25. pr. de pactis (2. 14.) L. 62. pr. ad 
leg. Falcid. (35. 2.) L. 34. pr. de recept. (4. 8.) L. 3. § 3. de liberat. leg. (3k 
3.) comp, with L. 9. § 1. de duob. reis (45. 2.) Faber conieotur. L. 11. c. 18. 
Viniiius loo. oil The practical application of these principles is denied by 
Gnyet Abb. Nr. 11. on grounds which are well examined in Scbmitthenner 
ilber Yertrage. Giess. 1831. 172 — 175. 

^ L. 71. pr, de fideinss. (46. 1.) Lanterbacb de confiisione § 40. 

^ L. 10. de dnobns reis (45. 2.). 

L. 173. § 2. de R. I. (50. 17.), Compare Madai von. der Mora § 60. 

» L. 18. h. t. (45. ;2.) Bibbentrop 28—37. Contra Wolff 7a\t Lehre t. cl, 
Mora § 12. 
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IY,-0I THE PEESOHAL PECULIAEITIES WHICH AFFECT 
EIGHTS AND DUTIES. 

§ 118 . 

Subjects of rigMs differ mucb. in tbeir natural peculiarities ; 
but of these; those only concern a jurist wMch give rise to legal 
consequences/ either by being the foundation of the legal* 
capacity of a person or by influencing his various rights (status 
naturalis).^ The former has already been discussed (§ 102 — 107), 
and the latter alone has consequently now to be examined, 

1. Sex. 

119 . 

With respect to their sex, human beings are men, women, or to 
some extent both together, in which last case they are called 
hermaphrodites.^ In hermaphrodites both sexes may be present 
in an equal degree or one of the sexes may be developed to a 
greater extent than the other. The last case is alone provided 
for by law, which attributes to such a hermaphrodite the rights of 
that sex which is predominant.^ If a case should occur in which 
both sexes are equally developed, the general opinion^^ which 
allows the hermaphrodite to choose the sex to which he or she 
will belong would be open to much observation, and it would be 
extremely difficult to determine whether such a person should or 
not be allowed, at least once, to alter the choice originally made.® 

§ 120 . 

In cases of doubt the rights of both sexes ai’e equal.^ The 
exceptions^ to this rule should be mentioned each in its proper 


^ Schilling Institut. B. 2. § S8. 

Savigny System B. 2. p. 445. disapproves of this expression, 

^ Haller gerichtl. Arzvr. part I. c. 14. 

^ L. 10. de stat. horn. (1. 5.) • 

^ Sfcrjk de iiire sens. D. 1. c. 1. § 62. 
i Sec Oocceii I. 0. L. 1. T. 5. qu, 3. 

^ L. 105. pr. de E. J. (50. 17.) L. 9. de stat. horn. (1. 5.). 

^ Compare B. Oarpzov de iurib. feminar. singular. Quistorp k], Schrift. 
Hr. 3. K. L, 0. Eoslin v, d, besondern weihL Eeohten. 2, B, 4, Mannh. 
1775. 1779. 
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place^ and it is only necessary here to observe that as a general 
rule laws in which men only are spoken -of extend to women^™ 
hnt that the converse does not hold.® 

2. Age. 

§ 121 . 

The age of a person has a great influence on hig rights.® With 
respect to this subject all persons are either of age (majores) or 
under age (minores)^ according as they have or not completed their 
twenty-fifth year.^ ♦ 

There ai'e several degrees of minority. Boys who have not 
completed their fourteenth and girls who have not completed their 
twelfth year are impuberes^^ and the period which precedes their 
age of puberty is termed pfima or pupillaris CBtas the 

completion of this period persons are termed pw&eres (or mmores 
in a more limited sense or adult%^ or in secunda estate or addles- 
centes)} Children who have not completed their seventh year 
are called infantes^ and afterwards^ until they have attained their 
age of puberty^, they are infantia majores,'^ These last are again 


m L. 62. de leg. III. (32.) L. 1. 8L 116. 122. 163. § 1. 172. 195. pr. 201. 
de Y. S. (50. 16.). 

n L. 45. pr. de leg, II. (31.) L. 81. pr. de leg. III. (32.). Hartleben med. 
Sp.l7.M. 3. 

o C. L.* Orell D. ius. aetatis (Diss. E. 1. n. 4.). YT. G. Ploucquet vom 
menscliliclien Alter n. den dayon abbangenden Eechten. Tiib. 1779. Gest- 
erding Hachforseb. 2. B. Nr. 1. Scbilling Instifc. B. 2. § 35, Weiske Beebts- 
lesikon B. 1. 213. Savigny System B. 3. § 106 — 111. 

P L. 1. de minor. (4. 4.). 

a L. 3. 0. quando tutor, vel. curat, eise desin. (5. 60.) pr. I. quib. mod. 
tutelf finit. (1. 22.). A. W. Cramer de pubertatis termino ex disciplina 
Bomanorum. Kil. 1804. 

^ L. 3. 0. de praescr. 30 ann. (7. 39.) L. 8. § 3. 0, de bon quae lib. (6. 
61.). Some as for example Yoet L. 2. T. 15. § 4. understand tbe expression 
prima cetas to mean minority, but see (the unglossed) L. 30, 0. de episcop. 
andient. (1. 4.) L. 10. 0. de impub. et alior. substit. (6, 26.). 

s L. 25.. L. 28. pr. 0. de adm. tut. (5. 37.). 

t pr. I. quib. mod. tut. finit. (1. 22). L. 3. § 11. L. 49. de minor. (4. 4.) L. 
8. § 1. 0. de bon. quae lib. (6. 61.) Erroneous ideas on this point are 
entertained by Tigerstrom Dotalrecbt, 1. B. Ill — 121. 

H L. 1. § 2, de adm. tut. (26. 7.) L. 18. pr. § 4 0. d© lure delib. (6. 30.). 
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divided into two classes^ viz.^ infaniia and pubertati proximi f 
tiie meaning o£ whicli is probably to be discovered by dividing 
the period between tbe completion of infancy and tbe attainment 
of puberty into two equal portions^ and not by considering tbe 
moral capability of committing crime wbicb is so different in 
different persons/ 

Some laws require that men should have completed tbeir 
eighteenth and women theirfourteenth year/ afterwhich the period 
oipuhertas plena commences ; the preceding stage of puberty being 
coHedi puhertas minus plena. As a general rule the period of old 
age {senecliis) which affords an exemption from public services^ 
begins ^fter seventy years are completed/ 

» 

3, Health* 

§ 122 . 

With respect to their natural capacities persons are either 
sound or unsound. An unsoundness which is incurable constitutes 
a vitiim and one which is curable a morhuSy and the latter^ if it 
renders the completion of a legal transaction impossible, is a 
morbus sonticus. Unsoundness may be either of mind or body. 

Unsoundness of mind may be evidenced either by mere 
weakness of intellect or by total absence of reason. Persons 
without any reason are tevmQd furiosi or mente capti sen demeniesy 


See co 7 i]f'r<x Unterholzner iu Savigny Zeitschr. 1. B. NTr. 3. But see Heildeib. 
Jahrb. 1815. 670-683. Gliick Band. 30. Bd. 432—435. 

X § 10. 1, de inut. stip, (3. 19.). A. Moehl de minore aetate etc. Manhem. 
1834. p. 10. 17. Savigny uU supra § 107. 

y § 10. 1 de inutil. stip. (3. 20.) rL. 5. § 2. ad L. Aquil. (9. 2.) L. 23. de 
fart. (47. 2.) L. 12. ad L. Corn, de sicar. (48. 8.) L. 209. de V* B, (5{X 16.). 
Archiv fiir civilist. Praxis. 4. B. Nr. 13, See too Thibaut’s System § 818. Nr. 
11. On account of § 18. I. de obi. quae ex del. (4. 1.) L. 111. pr, de B. I. 
(50. 17.) Dirksen Vermischte Schriften B. 1. Nr. 8. is of a different opinion. 
Compare Gesterding. Nachforsch. B. 2. p. 29 — 32. 

^ § 4. 1, de adopt. (1. 11.) L. 40. § 1. eod. (1. 7.) L. 14. § 1. de aliment, 
legat. (34. 1.) Nov. 115. cap. 3. § 13. Dirksen Beitrage 289 — 291. 

a. § 13. 1, de excus. (1. 25.) L. 2. pr. eod. (27. 1.) L. 3. de iure immun. (50. 
6.) L. un. 0. qui aetate (5. 68.) L. 10. 0. de decurion. (10. 31.). The L. 3. 0. 
qui aetat. vel prof. (10. 49.) is not opposed to this. Archiv fiir civ. Prax. 8. 
B.Nr. 2. Gliick Pand. 32. B. 45— 47. 
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according as they are raving or not.^ Persons afflicted with mere 
weakness of intellect are legally entitled to personal freedom 
unless they are placed under the care of a guardian^ hut persons 
afflicted with absence of reason cannot engage in any legal trans- 
actions except in their occasional® lucid intervals.^ 

. Unsoundness of body is only so far important as it affects the 
power of procreation^ which may be defective as well in men as in 
women (e.g. arctitudo ahsohda). A man in whom this power is 
deficient is termed sjpado,^ This word is however sometimes 
opposed to castratusj and then includes all cases of impotence not 
arising from castration and whether perpetual or temporary^ and 
in the former case whether resulting from external accidents and 
injuries {thlibice thlasm) or disease (xc existing from birth/ 

4. KelationsMp. 

§ 123 . 

The legal doctrines respecting relationship are of extreme 
importance. Speaking generally, persons related to each other 
by blood are cognatiJ Eelations who have a common male 
ancestor are agnati if they have a common female ancestor 
they are, as opposed to the last, cognati^ and if they have both a 
common male ancestor and a common female ancestor they are 
agnati as well as cognati^ 


b L. 2. de inofi. (5. 2.) L. 25. 0. de nupt. (5. 4.) L. 8. § 1. de tut. et cur. dat. 
(26. 6.) L. 6. de cur. fur. (27. 10.). Muhlenbrucli Pand. 1. B. § 181. Savigny 
Zeitsohr. B. 10. p. 266. 
c L. 14. de off. praes. (1. 18.). 

^ § 1. 1, quib. non est perm. (2. 12.) L. 17. eod. (28. 1.) L. 9. 0, eod. (6. 22) 
L. 2. (S de coutr. emt. (4. 38.) L. 6. 0. de cur. fur. (5. 70,). . 

« Savigny System B. 3. § 110. 

f L. 128. de V. S. (50. 16.) L. 6. § ult. L. 7. de aedil. edict. (21. 1.) L. 39. § 
ult. de iure dot. (23. 3.). Merili Obs. L. 1. c. 25. Kirchmaier op. de lati- 
nitat. vet. 10 tor. Ed. Madihn p. 242 — 44. Brisson de Y. S. s. v. castratus. 
The peculiarities of castration are extended to impotence in general by 
Miihlenbruoh Pand. B. 1. § 180. 

^ pr. 1. de grad. cogn. (3. 6.) L. 1. pr. L. 4. § 1. 2. de grad, et affiu. (38. 
10.). See generally Gliick Pand. 23. Bd. § 1209. 1210. 
b Pnchta Gursus der Inst. 2, B. 278 — 281. - 

^ pi*. I. de legit, agn. succ. (3. 2.) pr. I. de SCto Tert. (3. 3.) pr. I de SCto 
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A. BLOOD EELATIONSHIP. 

§ 124 . 

Its sorts.— Community of blood is I’equisite to true relationship. 
But by the Eomto law there are cases in which persons not 
related to each, other by blood are treated as if they were so 
related. When for example a man adopts an infant^ the latter is^’ 
so long as this relationship continues, treated as an agnate of the 
former,^ and in an analogous way a sort of spiritual relationship 
is held by Eoman Catholics, though not by Protestants,* to result 
from baptism and confirmation {cognatio spiritualis),^ 

Eolations are consequently partly civil, partly natural. Eela- 
tionship by blood if it originates in the absence of a legal marriage 
is called natural (in a more limited sense), but if bthei'wise both 
civil and natural* In either case the relations may be agnates^r 
cognates or both. But in the Eoman law the words agnatio and 
cognatio, naturalis and civilis, have reference to those relationships 
which resulted from the old doctrines respecting the familia : and 
according to them neither cognates by marriage nor agnates 
without marriage are termed agnati or cognati civiles ; but only 
agnates by marriage which are both agnati and cognati.^ The 
general expression for agnates in this sense is familia^ a term 
which is however also used with a narrower meaning, viz., to 
denote all those who are subjected to the same patria potestas*^ 

§ 125 . 

Its degrees— A plurality of persons related by having a common 


Orphit. (3. 4.) L. 4. § 2. L. 10. § l.»2. 3. de grad, et afiin. (38. 10.). Gains 
L. 1. § 156. UIp. Fr. Tit. XI. § 4. Every thing is referred to the notion of 
Fotestas by P. F. Deiters de civili cognatione et familiari nesu ex iure 
Eomano et Germanico. Bonn 1825. 

L. 4. § 2. L G. L. 23. de adopt. (1. 7.) L. 2. § a de suis et legit. (38. 16,). 

1 Brouwer de iure oonnub. L. 2. c. 8. 

^ 0 . 1. 0. 30. qu. 3. 4. cap. 1. 6. 7. X. de cognat, spirit. (4. 11.) cap. 1. 2. 3. 
eod. in 6. (4. 3.). 

. « li. 4. § 2. L. 10. § 4. de grad, et affin. (38. 10.) § 3. I. de legit, agnat. 
tutel. (1. 15.). Oollat, Leg. Bom. et Mosaicar, Tit. 16. § 3. Puttmann interp, 
et observat. cap. 10. # 

0 L. 195. de T. S. (50. 16.). 
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ancestor is called a stocky and tlie connection wHci results from 
a plurality of progenitors or issue is wkat is meant by degree of 
relationsMp. 

An unbroken and continuous series of relations forms a line^ 
and, is ascending or descending according as tbe reckoning is 
made from tbe younger to tbe older or from tbe older to tbe 
younger respectively; relations are upon tbe same principle 
called ascendants or descendants. If several lines meet in one 
and tbe same person eacb of these lines is with respect to tbe 
other of them collateral {linea ollicjua), and tbe persons in one 
line are related collaterally to those in tbe others.^ Tbe word 
line taken alone is used to denote a direct line {lima hcta) as 
opposed to a collateral line {linea ohiiqna). Lines wbicb consist 
of tbe same number of persons are called equals and unequal if 
tbe number of persons in eacb is different. Tbe relationship of 
a person to tbe brothers and sisters of bis* ancestor is denoted by 
tbe expression respectiis parentelce,^ Agnaiio may occur not only 
in tbe collateral/ but also in tbe direct line.® 


§ 126 . 

Half Blood, Whole Blood.-~Oollatei’al relations who are not de- 
scendants of .one and tbe same common pair of ancestors are 
related to eacb other in tbe half blood ; and their relationship is 
nnilaterojl. Brothers and sisters having only a common father 
are consanguineiy those with only a common mother are nterinL 
Collatei’al relations who are descendants of one and tbe same 
common pair of ancestors are related to eacb other in tbe whole 
blood ; and their relationship is hilaterah Brother's and sisters 
baviia^ both a common father and mother are related in tbe whole 
blood {germani)} 


p L. 9. de grad, et affin. (38. 10.) pr. I. de grad, cognat. (3. 6.). 

<1 § 1. 5. 1, de nupt. (1. 10.). Ouiac. Obs. L. 9. o. 18. Dirksen Beitrage. 

6 . 

^ pr. I. de legit agn. succ. (3. 2.) L. 10. § 6. de grad, et afS.n. (38. 10.). 
s L. 11. 0. de legit, her. (6. 58.) L. 5. 0. de emano. (8. 49.). Piictmann int. 
et obs. 0, 10. See contra D’Arnaud coni. L. 1. c. 6. 
t Epit. Gaii L. 2. T, 8* § 6. Collat. LL. Mosaic. Tit. 16. § 3, Theopbili 

16 
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Care must be taken to distinguisli tbis full blood relationship 
of collateral relations from what is called cognatio muUi;plex^ 
which arises when one person can trace his relationship to another 
bj two^ three or more lines {cognati dihplices^ triplices^ &c.)/ a 
circumstance which may be very important in cases o£ intestate 
succession/ 

§ 127 . 

The computation of degrees^ so far as i^egards ascendants and 
descendants is precisely the same both in the Roman and in the 
Canon law^ viz.j from parent to child one degree. The Roman 
law adopts the same rule regarding collaterals.^ The Canon law 
however^ re chons only once in respect of all who are sprung’ from 
the same person^ and acccg’dingly collaterals are by this law 
X’elated to each other in the same degree in which they are or 
(in case the number of degrees be unequal) the most remote of 
them is x'elated to theiiv common ancestor.^ 

B. AFFINITY. 

§ 128. 

One kind of relationship^ at least according to the Canon law^ 


paraphras. L. 3. T. 2. § I. L. 27. C. do inoff. test. (3, 28.) L. 21. 0. de excus. 
tutor. (5. 62.). Rutgers var. lect. L. 1. c. 9. Fritz in Liude Zeitschrift B, 
15. Nr. 2. 

^ Koch successio ah intesb. auct. III. H. J. Kliipfel liber die. Yielfach- 
heit der Yerwandtschaft. Stntt. 1793. J. F. 0. Weisser Berechn. d. Yer- 
wandtschaftsgrade. Tubing. 1781. § 21. et seg. Hugo civ. Mag. 4, B. Nr. 7. 
& 16, Fritz loo. cit. 31. Puchta Oursus der Instife. B. 2. p. 282. 283. 

See Thib. Syst. § 856. 

y See as to the computation of degrees H. de Gocceii de computat. grad, 
cognationis. Heidelb. 1672. Frc£.d712. Weisser uM supm. Nettelbladt 
syst. doctrin propaedeut. § 322 — 346, For the history of the Canon law 
computation see I. H, Boehmer I. E. P. Ii. 4. T. 14. G-liick Pand. 23. B, § 
1209- 1210. E. A. T. Laspeyres B. canonicae compntationis et nnptiarum 
propter sanguinis propinqnitatem ab ecclesia Christiana prohibitamm 
sistens Historiam. Berolin. 1825. and for different modes of making a table : 
Gothofredi corp. grammaticor. p. 1858. Hommel obleotam. iur. feud, Obs. 
15. § 2. 

55 § 7. h de grad, cognat. (3, 6.) L. 10, § 9. 13. eod. (38. 10.), 

» 0 . 2. C. 35. q. 5. cap. nit, X. de consanguin. et affin. (4. 14.). Comp, with 
I. 0. Koch de nova in comput. grad, oanonioa inveuta regul.a. Giess. 1765. 
(op. iur. canen. n. 4.), 
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m known as affinity.^ By affinitas the Romans understood tk© 
relationship which in consequence of marriage is deemed by law 
to exist between one of two married persons and the relations by 
blood of the other.® The Canon law adopts most literally the 
principle of unity of body said in Scripture^ to exist between 
.cohabiting persons/ and, although there be no issue, makes 
cohabitation (at least for the purpose of forbidding marriages) 
the ground of affinity ; consequently by the OarJon law a valid 
marriage is not requisite to the existence or continuance of that 
relationship.^ Many Protestants on the other hand hold that with 
the dissolution of marriage all affinity ceases ; but this can be true 
only of Roman affinity (which is not affected by the Canon law)/ 
and of those cases in which a legal iigarriage has been contracted 
but has not been followed by cohabitation.^^ 

Although the relations of a married couple are not regarded as 
having any affinity mter se/ still the married couple are called as 
between themselves affines^ 

§ 129 . 

There are three sorts of affinity according to the Canon law. 
The first is that already described : the second, the relation- 


"W. A. Lauterbach D. 1. II. de singulari affin. iure. Ofcfco de vetifc. affin. 
iiupt. (in Oelrichs Thes. nov. Y. 3. p. 2.). C. H. Gmelin de vero concept, 
affinitat. eiusque grad, et gener. Tubing. 1801. Klenze in Savigny Zeitschr. 
B. 6. Nr. 1. W. Sell im Archiv f. civ. Prax. B. 22. Nr. 9. 

c L. 4. § 3. 8. 10. de grad, et affin. (38. 10.). Gmelin 1. c. § 2. 10. The 
laws which forbid marriages on the ground of affinity only, become appli- 
cable after a dissolution of marriage. § 6. 7. 1, de nupt. (1. 10.), 
d 1. Gor. 6 . V. 16. Matth. 19. v. 5. • 

e caj. 5. X. de bigam, non. ord. (1. 21.) c. 18. 0. 27. qu. 2. cap. 3. X. de 
spons. (4. 1.). Gmelin 1. c. § 7. 12. 

^ c. 7. 14. 15. 21. C. 35. q. 2. cap. 10. X. de eo qui cogn. cons. uxor. (4. 13.). 
Gliick Band. 23. B § 1211. 

K For the principle mere marriage gives rise to affinity is not repudiated 
but rather recognised by the Canon law. cap. 3. X. de spousal. (4. 1,). 

^ Gmelin 1. o. § 11. 

* L. 4. § 3, de grad, et affin. (38. 10.) cap. 5. X. de consangiiin, (4. 14.). 
Gmelin L c. § 9. 

^ L. 38. § 1. de usur. (22. 1.) L. 15. 0. de don. ante nupt. (.5, 3.) L, 5. 0. 
de her. inst. (6. 24). Schilling Instit. B, 2. § 43. Zus. 3. 
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sMp between an affinis primi generis and tlie new linsband 
of his affinis ; the third the relationship between an affinis 
secimdi generis with the new husband of his affinis of the 
second sort.^ The relationship between affines is^ but improperly^ 
reckoned by degrees and lines according to the rule that each one 
of two cohabiting persons is related by affinity to a relation by^ 
blood of the other in the same degree as such relation is related 
to that others™ the degrees being computed according to the 
principle of the Roman or Canon law as the case may be. 

5. Horal Character. 

A. INFAMU. 

" § 130. 

•* 

Moral character also gives rise^ in certain cases, though not 
generally, to important legal consequences, but only when grossly 
immoral conduct in general can be imputed. The feeling of 
aversion entertained by others for such a person is, properly 
speaking, what is denoted by infamia ; but this word is often 
used to denote the immorality which gives rise to such feeling.® 

§ 131 . 

Infamia juris et fact i.— Whether there be any Infamy (in 
the sense of aversion) or not, must in every case depend upon the 
moral notions of the judge. But there are certain circumstances 


^ c. ult. 0. 35. q. 2. 3, cap. 8. X. de consangu. (4 14). Gmelin 1. o. § 19 
I. H. Boehmer 1. c. § 33. Gluck Erl. d. Baud. 23. B. § 1214 
^ L. 4. § 5. L. 10. pr. h. t. (38. IQr) c. 12. 0. 35. q. 2. 3. Gmelin 1. c. § 8. 
23—26. ‘ _ « 

^ Compare generally 0. Thomasii D. de existiraat. fama et infam. extra 
rempubl. Hal. 1734. H. W, v. Giinderode iiber. die burgerl. Bhre bei den 
Teutschen (in his works vol. II. p. 187.) 0. G. Hxibner iiber Ehre uud 
Ehrlosigkeit. Leipz, 1800. See'too the Allg. Lit. Z. 1801. Hr. 98. 0. Grolman 
iiber Ehre U7jd guten Namen, in his Magaz. fur Philosophic. 1. B. Hr. 1. 
Hugo civ. Mag. 3. B, Hr. 8. G. 0. Burchardi de infamia ex disciplina 
Roman orum. Kil. 1819. A. M. I. Molitor de minuta existimatione. Lovanii 
1824. G. L. T. Marezoll iiber die biirgerliche Ehre. Giess. 1824. J. P. 
KieruIS Theorie des Givilrechts B. 1. 95. Savigny System B. 2. § 76 — 83. & 
Beilage YII* Weiske Rechtslexikon B. 3. 607. Sintenis Givilrecht B..1, § 14. 
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'from whicli tlie law itself declares that a feeling of aversion stall 
arise. Infamy thus presumed is inf amia juris j ttat on the other 
hand which results in the mind of the judge from his own con- 
sideration of the circumstances is infamia facti.^ 

§ 132 . 

Mediate-Immediate.— If the existence and quality of a transac- 
tion, by engaging in which infamy follows by virtue of some law, 
are manifest, the infamy attaches at the moment that transaction 
is commenced ; but in other cases it does not by the Roman law 
attach until after a formal legal judgment has been pronounced to 
that effect. P Infamia juris is accordingly divided into i'fkmediata 
and mediata^ as the transaction is of .the former or the latter kind 
respectively.*! 


§ 133 . 

The details of the law relating to mediate and immediate 
infamy are referred to in their proper places in the System ; they 
also i^equire notice in a treatise on criminal law.^ In this place it 
is, however, only necessary to observe, that according to modern 
Gei'man law infamy is not contracted in the absence of a formal 
judgment,® and only then in case the judgment expressly states 
that it shall attach, or in case the punishment is one which 


0 Several persons deny the existence of any infamia facti, see Donell 
comm. L. 18. o. 6. G. G-. Einert exerc. qua. praeter uuam mediatam iuris 
infamiam nullam existere famae speciem defenditur. Lips. 1777. Burohardi 
1. G. Savigny loc, cit. § 78. and in support of their view they cite L. 42. de 
V. S. (50. 16.) L. 20. de his qui not. infam. (3. 2.) L. 3. pr. de testib. (22. 5.) 
L. 2. pr. de obsequ. par. (37. 15.) L. 25. @. ad L. lul. de adult. (9. 9.) L. 13. 
0. ex quib. causs. infam. irrog. (2. 12.) L. 27. 0. de inoff. test, (3. 28.) L. 2. 
0. de dignitat. (12. 1.). Emminghaus ad Oocoeii L. 3. T. 2. qu. 9. Marezoll 
loc, cit, 290 — 400. 

p L. 1. L. 4. § 4. h. t. (3. 2.}. See more fully Muhlenbruoh Pand. B. 1. 
§ 189. Nr. 9. 

a G. L. Boebmer de querel. inoff. donat. fratr, § 6. (in Elect. T. 1, Nr, 9.). 
This division is opposed by Savigny System B. 2. § 78. and for the founda- 
tions of both see Yangerow Leitfaden § 47. 

See generally Gliick Pand. B. 5. § 378—80. Rudorff das gemeine Oivil- 
recht. Berlin 1843. § 32. Anm. 1. 
s Dana Handb, d, D. Priv. E. § 301. Hiibner p. 93. 



126 


CHABACTEB. 


according to German ideas renders a person infamous.* What 
punishments hay© this result is not settled by writers on criminal 
law/ and never will be until they wholly abandon the entire 
doctrine^ which is opposed as much to law^ as it obviously is to 
common sense/ 

§ 134 . 

Consequences of infamy.— So far as regards the doctrines of pri- 
vate law the consequences of infamy (which are noticed in the 
proper places^) cease as soon as the infamy is extinguished. Infamia 
faeti ceaseg to exist as soon as a change of moral conduct can bo 
proved^ ^nd infamia juris ends with the period for which it iS 
decreed to endure^ or by a restitutio fames proceeding from some 
superior power 

With respect to public law^ infamia^ whether juris or factij 
renders a person incapable of any political rights/ . 

B. LJS7IS NOTJS MACULA. 

§ 185 . 

Under the name of levis notcB macula the Romans designate 
something similar to infamia f and particularly in this respect that 
certain persons cannot take by will to the exclusion of the brothers 
and sisters of the testator. Such persons are under a leuis notm 
maciolaf but who they are the laws nowhere inform us. Illegi- 

t G. L. Boelimer 1. c. § 7. 

■a Quistorp Grunds. d. peiiiL E. 1. Thl. § 77. Rote 1. Miiller ad Leyser 
Obs. 172. 

X L. 22. h, t. (3. 2.). Kleinschrod Gruudw. d. p. E. 3. Thl. § 83. 

y Hiibner 113. 137. 

^ For the dootriues relating to the actio de dolo see Thib. Syst. § 6ir. ; to 
the querela inofficiosi testamenti ibid. § 988. For the Canon law as to 
burials, and the German law as to guilds, see EudorJffi loc. cit. Anm. 2. 

a A. Kaestner de fama, huius amissione et restitiitione. Lips. 1730.' M. H. 
Griebner de iure principum imperii restituendi famam (in op. T. 1.). 
Sohnaubert Beitr. 1. Thl. Rr. 9. 

^ L. 2, 12. 0. de dignit. (12. 1.) L. 8. C. de Decurion. (10. 31.) L. un. 0. de 
infam. (10. 37.) L. 3. 0. de re milit. (12. 36.). Savigny he. cit § 79 — 82. 

« Heinecoius de lev. not. mac. (in syllog. opusc. n. 7.). 

^ L. 27. 0. de inoff. test. (3. 28,). Heinecoms praefat. ad opusc. var. syllog, 
G, L, Boehmer L c. § 13. Marezoll he. cU. pp, 103 — 105. 246—259, 282—289. 
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iimate cBildren^ howeyer^ wex’e certainly not amongst them^ for no 
stigma was attaolied to bastards as sncii;® and persons wbo carry 
on disgusting trades do not seem to bave been included,^ altbougb 
such trades are the objects of special laws.® 

§ 136 . 

In former times there was a considerable number of persons to 
whom^ according to the prejudices of the Greimans some stigma 
was attached^ and who were consequently not capable of becoming 
members of Guilds or Companies ; this number is^ however^ now 
reduced to knackers {aMeoker) and illegitimate childrgn.^ To 
these people attaches the German levis notce macula^ but if all 
confusion of idea is to be avoided,, nmther this expression nor the 
word infamia should be made*use of ; for the person who in this 
sense is disreputable, is not one to whom the Roman levis notce 
macula i infamia juris or infamia facti would attach.^ The Prince 
can remove this German disgrace, and the removal is, in the case 
of illegitimate children, called legitimatio minus plena. 


® Puttmann de qnerel. iuof^. test, fratr. atque soror. contra spurjos baud 
competent. Lips. 1772. 
f Heinecoius Diss. cit. § 32. 
c L. 6. 0. de dignit. (12. 1.). 

^ Banz loo. cit. § 310. 

i Stein y. pflichtw. Testam. § 26. Savigny loa oit. § 83. 
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CHAPTER III. 

OF ffHE OBJECTS OF BIGHTS AHB DUTIES. 

4 

mnSIONJ. OF TEE MOST IMPORTANT KINDS OF TRANSACTIONS. 

GEIJERAL. 

,§ 137 . 

Transaction. Object of rights.— The object of rights and duties 
has next to be considered. Their object is neither a person nor 
a thing, and can only be a transaction or event [Handlung).^ A 
thing can only be looked upon as the object of a transaction. 

§ 138 . 

A transaction in order to be the object of legal rights and duties 
must be possible/ and must also as a general rule affect others 
and not be a mere internal act or state. There are, however, 
cases in which notice is taken of an internal fact or event 
accompanying an external transaction, but it may be laid down 
as a universal rule that a fact or event wholly internal .must be 
treated juridically as non-existing.”^ 

§ 139 . 

Permitted, Unpermitted.— Alh transactions are with reference to 
law permitted or not permitted. The first require no further 
remarks ; but the last are capable of being sub-divided into the 
important sections of accidental, free but not imputable, negligent 
and fraudulent. 

^ Compare Savigny System B. 3. § 106. jZirkler ia Weiske Eeohtslexikon 
B. 5, p. 105—149. 

X L. 185. de B. L (50. 17.). 

^ § 8. 1, de obi. quae ex delict. (4. 1.) compared with L. 3. § S. ad SCt. 
Maced. (14. 6.). 
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§ 140 , 

A transaction or event is accidental {casualis) wlien it results 
from tlie operation of natural causes over wliicli tlie human will has 
no control. Such a transaction is not to he considered as that 
of any person,® 

A free hut not imputable transaction is one twhich a person 
might have prevented^ but of the illegality of which he conld not 
become aware.’® 

Negligence {cidpa^ negligentia) is where an illegal let is per- 
formed neither with the intention of disobeying any law*nor with 
a morally wrong intention^ but und^r such circumstances that a 
knowledge of the illegality of the act might have been attained. 

Fraud {dolusy is where an act is committed by a person who 
having knowledge of a law disobeys it wilfully and with a morally 
wrong intention. Fraud is also sometimes called which 

taken in such extended sense is then divided into ctdpa versutice 
and cul^a ignomnticeJ^ 


§ 141 . 

Culpa.—* Negligence may be shown in many ways. A person 
may either commit some positive and injurious act which he 
ought not to have committed {culpa in its narrow sense); or he 
may leave undone wholly or in part that which he ought to have 

» L. uU. in fin. de administr. tutor. (26. 7.) L. 6. § 2. ad leg. Aquil. (9. 2.), 
Thibaut Versuche 2. B. Nr. 8. See post § 166. 
o For example L. 25. § 2. ad SCt. TrebelL (36. 1.). See too § 166. 
p L. 7, pr. depos. (16. 3.) L. 8. § 10. mjjndati (17. 1.) L. 14. § 2. decustodia 
(48. u.) L. 7. § 3. 7. de dolo (4. 3.). For the different opinions respecting 
dolus and culpa see Grolman Bibl. fur peinl, E. 1. Th. 1. St. Nr. 1. 3. St. 
Nr. 3. 2. B. 1. St. Nr. 5. Flein Archiv 1. B. 2. St. Nr. 10, 2. B. 2. St. p. 216, 
Feuerbach Eevision 1. Th. 6, Cap. E. v. Lohr Theorie der Oulpa. Giess. 1806. 
§ 5 — 7. F. Sohoman vom Schadensersatz. Giess. 1806. 2. B. 3 — 10. Lohr 
Beitr. zu der Theorie der Culpa. 34 — 48. J. 0. Hasse die Culpa des Ebm. 
Eechts. Kiel 1815. 2te Ausg. Bonn. 1838. § 17—23. Zirkler in Weiske 
Beohtslexikon B. 3. p. 83 — 133. 466 — 505. 

^ L. 5. § 1. ad L. Aquil. (9. 2.) L, 3. depos. (16. 3.) L. 91. § 3. de V. O, 
(45. 1.). Lohr Theorie § 1. 2. 

Avezm oontr. Lib. c. 26. (MeermanTh, T. 4.). Webrn § 3. Seethe 
next note. 


17 
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done (ormssto diligentice). If in tlie latter case tlie omission 
consists in not having prevented injury there is what is called 
omisi>i.o custodice,^ Gnstodia in this sense ivas in point of fact 
recognised by the Eomans/ and they were not entirely ignorant of 
the above mentioned distinction between ctfZpa and diligentia;^ 
but as a rule the word cidpa was taken in a general sense and 
included culpa in the narrow sense above explained as well as the 
opposite of ciistedia and diligentia ; and this last word was used 
to express the general notion of a duty to do or not to do/ 


§ 142. 

The diligence which a person can be called upon to exercise 
is either the utmost which persons in general can exercise {dili- 
gentia in ahstmctOy absolute diligence), or such as a person 
usually exercises in conducting his own affairs^ [diligentia in 
eoncretOy relative diligence)/ The opposites of these are con- 


s For the doctrines relating to culpa see H. Oocceii de doli, culpae et 
negligentiae praestat. in quolibefe negotio. Heidelb. 1672. 0. G. Wehrn 

doctr. iur, oxplicatr. princip. et caussar. damiii. Lips. 1795. 8. cap. 8. 4. the 
works cited in § 140. Note p. & J. 0, Gensler exerc. ad doctr.de culpa. Jen. 1818, 
^ L. 18. § 1. de pign. act. (18. 7.) L. 41. locat. (19. 2.) L. 81. pr. de act emt. 
vend, (19. 1.). Lauterbach coll. L. 13. T. 6. § 37. Waeebtler opusc. p. 201 — 
203. Of a somewhat di:fferent opinion areLobr Tbeorie § 12. ScbomanHand- 
buch 2. B, 268 — 284. Lobr Beitrage 63 — 202. Hasse loo, cit. § 88. nfe p. 408. 

a Compare for example ad L. Aquii. (9. 2.), where negative acts alone are 
required and where only culpa is mentioned, with the laws relating to 
transactions in which positive diligence is required ; e. g. L. 24. 0. deusur. 
(4. 82.) L. 25. § 16. famil. hercisc. (10. 2.) L. 17. pr. de inre dot. (28. 3.) L. 
^ 1. pr. de tntel. et rat. distr. (27. 8.)* 

§ ult. I. de societate (3. 25.) L. 52. § 11. L. 72. eod. (17. 2.) L. !«. pr. 
commod. (13. 6.) L. 39. § 7. L. 57. pr. de admin, tut. (26. 7.) L. 23. 0. eod. 
(5, 87.) L. 7. G. arbitr. tutel. (5. 51.) L. 11. 0. mandat. (4. 35.) L. 68. pr. 
de contr. emt. (18. 1.) L. 6. de administr. rer. civ, (50. 8.) L. 36. de act. e. v. 
(19. 1.) L. 25. § 7. locati (19. 2.) L. 3. de peric. et comm. r. v. (18. 6.) L. 1. 
§ 4. de 0. et A. (44. 7.) § 3. 1, de emt. (3. 23.) L. 66. pr. solut. matr. (24, 3.) 
L. 91.’ pr, de Y. 0. (45. 1.). Hasse loc. cit. § 1—62. 

y There are four cases in which this is required ; see § ult. I. de societat. 
(3. 25.) L. 72. pro soc. (17. 2.) L. 25. § 16. fam. ere. (12. 2.) L. 17. pr. de iur 
dot. (23. 8.) L. 1, pr. de tut. et ration. (27. 3.), Hasse loc. cit. § 69—75. 
Unterholzner Schuldverhaltnisse B. I. § 117. Kosshirt Zeitsohrift B. 2. 49. 
^ W, H. Briickner de culpa quae conoretive tails dicitur. len. 1693. 
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seqneiitly eidpa in ahstracto and in concreto. In cases of doubt 
tlie words culpa and diligentia are to be taken in tke sense of 
absolute.®' 


§ 143. 

Degrees of Culpa.— If negligence in its widest sense be con- 
sidered witb. reference to tbe pains wHcb must be taken to avoid 
it^ it may^ of whatever kind, be said to be of varicms degrees, and 
so consequently may also custodia and diligentia.^ By the 
Romans, however, only absolute culpa has degrees attributed to 
it, and these are two, viz. — 

1. Culpa lata or the want of that diligence which might bo 

expected even of a person of less than ordinary care and 
prudence ; and ^ 

2. Gul^a levis^ or the want of that diligence which is taken 
by careful prudent persons. 

The word culpa alone denotes both of these, and there is no 
culpa levissima as opposed to culpa levis^ but the latter as under- 
stood by the Romans rather includes the former as understood 
by the moderns.^ It is very easy however to imagine a higher 

B. Bunge legale fundament, culpae in abstr. et concret. Goetting 1751. 
Hasse loe. cit, § 40. 

a L.'IS. pr. commod. (18. 6-) L. 13. § 1. L, 14 de pign. act. (13. .7.) L. 3L 
ad Leg. Aqiiil. (9. 2.). 

^ § 3. 4. 1, quib. mod. re (3. 14) L. 1, § 8. depos. '(16. 3.) L. 1. § 4. 5. de 
O. et A. (44 7.). 

c The expression occurs only in L. 39, § 6. de adm. et perio. (26. 7.) L. 47. 
§ 5. de legat. I. (30.) L. 20. C. de neg. gest. (2. 19.) L. 7. arbitr, tnt. (5, 51.) 
L. 54. § 2. de adq. rer. dom. (41. 1.). 

^ This theory first defended by Bonel^ns comm. L. 16. c. 7. is proved on 
four difierent grounds in the following laws, viz. ; a) L. 36. de act. E. T. 
{19. ,1.) § 5. I. de locat. oond. (3. 24.) L. 5, § 5. commod. (13. 6.) L. 25. § 7. 
locat. (19. 2.) campared with L. 23. de R. I. (50. 17.) L. 1. § 35. deposit. (16. 
3.) L. 5. § lilt. L. 18. pr. commodat. (13. 6.) : fui'ther b) § ult. I. quib. mod. 
TQ contr. obi. (3. 14) L. 2. § 1. de peric. et comm. r. v. (18. 6.) L. 28. 0. locat, 
{4. 65.) L. 13. § 1. de piguor, act. (13. 7.) L. 19. 0. de pignor. (8. 14.) ; again 
c) L. 7. C. arbitr. tntel. (5. 51.) L. 22. § 3. ad SCb. TrebelL (36. 1.) L. 20. 0» 
de negot. gest. (2. 19.) ; and lastly d) L. 23, de B. L (50. 17.) L. 108. § 12. do 
legat 1. (30.) L. 17. § 2. de praescr. verb. (19. 6.) L. 10. § 1. commod. (13. 6.), 
Compare too Lohr Theorie der Culpa, and his Beitrage, 55—162., especial Ly- 
Hasse's work as well as his edition of a paper by Le Brun on c^llpa in 



132 


IS^EGLiaiNCi:. 


degree of diligence than that which a person exercises in Ms own 
affairs^ and such greater diligence is^ when opposed to ciilpa^ often 
denoted by the term diligentia alone.® 


§ 144 . 

Cons6q.tiences of culpa,— The doctrines respecting the legal 
consequences of fraud and negligence rest on the following 
principles/ which^ however, are not here accompanied by the 
qualifications stated in other parts of the System^ and which must 
be attende*d to in any particular case. 

I. Inclfependently of any contract, a person is bound to use the 
greatest diligence; but he is.answerable only for positive acts, of 
themselves unpermitted, and he is not bonnd to positive diligentia 
or custodia^ unless by virtue of some obligation arising from his 
own previous positive acts,^ A person who in good faith uses that 


Saviguy Zeifcschrift 4. B. 'Ey. 5. Seufiert Erort eiii23. Leliren Nr. 15. E. K 
Gr. vanZoeleu de prinoipiis quibus usi vidcntur ICfci in constitnenda doctrina 
de doli et culpae praestatione. Lugd. Bat. 1824. p. 124—267. E. Hanel 
Tom Schadensersatz. Leipz. 1823. See contra Scboman Handbucli 1. B. 
16 — 36. 2. B. 229 — 262. Majer de culpa, eiusqne speciebus et gradibus. 
Tub. 1807. Geusler exercit. cit. and his Beitr. zu d. Lehre v. der Diligenz 
und Culpa. Heidelb. 1819. (1827.). Peculiar views are entertained by C. P. 
Elvers de culpa. Goett. 1822. P. L. Kritz liber die culpa. Beipz. 1823. 
For the doctrines of the German law relating to culpa see E. Maurenbreoher 
iuris germanici de culpa doctrina. Diisseldorf. 1827. 

® L. 2. § 1. L. 3. de perio. et comm. r. v. (18. 6.). Thus are also to be 
understood L. 5. § 2. commod, (13. 6.) compared with L. 5. § 15. eod. : further 
L. 47. § 5. de leg. I. (30.) compared with L. 22. § 3. ad SCt. Treb. (36. 1.). 
lastly L. 23. de E. I. (50. 17.) compdS^ed with L. 25. § 16. fam. here. (IjJ). 2.). 
See the essay by Hasse passim compared with Heidelb. Jahrb, 1815. 
p. 947—950. 

^ See generally, besides Pufendorf, 'Wehrnund Cocceii I. c., Prousteau recit. 
ad L. 23. de E. I. (Meerman Th. T. 3.). C. Thomasius de usu pract. doctr. 
difficill. iur. E. de culp. pi*aest. in contr. Hal. 1705. B. H. Eeinold B. ad 
L. 23. de E. I. (opusc. p. 303 &c.). G. Waechtler comm. ad. L. 5. § 2. comm, 
et L. 23. de E. I. Yiteb. 1680. (in his opusc. rar. ed. Trotz. Trai. ad E. 1733.) 
and the already cited works of Lohr, Sohoman and Majer. 

s L. 18. § 2. de usufr. (7. 1.) L. 57. locat. (19. 2.) L. 8. pr. L. 27. § 9. L. 28. 
1 1. ad L. Aquii. (9. 2.). Yinnii quaest. sel. L. 1. c. 33. Yoet L. 9. T. 2. § 3. 
Cocceii eod. qu. 5, and Wernher lect, c, ib. § 5, are both to be so understood. 



HEGLiaENOE. 


133 


which, in fact belongs to another, as if it were Ms own, is not 
answerable for any loss or damage.** 

II. If the parties be in some conventional relation two cases 
may occur, viz. : 

Something may be agreed upon touching the diligence to be 
•used, and then the terms of such a stipulation must be abided by.® 
Any agreement however by which future fraud or gross negligence 
is permitted isinvalid, but a release of all rights of auction which may 
have arisen from past fraud, is valid,*" although the releasor be at 
the time ignorant of the existence of such fraud, but of course, not 
if he is induced by new fraud to give such release.* , 

2. If no agreement be made touching the diligence to be used, 
then it is a rule, that he who derives no benefit is only answerable for 
dolus and culpa lata^ whether damage accrues from acts omitted or 
committed but he who solely or together with the other derives 
a benefit is answerable for culpa levis in the sense of the Eomans 
and must exercise the greatest diligence.” A person making a free 
gift and all like him (as for example, those who exercise an are 
liber alis) are consequently only answerable for culpa lata.^ To 
this there are the following exceptions — 

u. He who is under an ohligatio faciendi is bound to use the 
greatest diligence.** 

^ L. 25. § 11. L. 31. § 3. de her. pet. (5. 3,). 

^ L. 11. '§ 1. de act. e. v. (19. 1.) L. 1. § 10. deposit. (16. 3.). 

^ L. 27. § 3. 4. de pact. (2. 14.) L. 6. § ult. de act. e. v. (19. 1.) L. 17. pr. 
commod. (13. 6.) L. 36. de Y. 0. (45. 1.) L. 23, de R. I. (15. 17.). See contra 
Leyser Sp. 516. but see Muller ad Leyser Obs. 858. 

1 G-liick Pand. B. 5. § 370. and Gtintber princ. iur. B. § 340, because of L» 
6. § ujt. L. 11. § 15. de act. e. v. (19. 1.) L. 14. § 9. de aedil. edict. (21. 1) L. 
69. § 5. de evict. (21. 2.) are of a different opinion. Bat they confound the 
merely innominate contract respecting damages with the nominate contract 
respecting dolus. 

^ See Thib. Syst. § 553. IlTote q. with respect to the above position. 

n L. 5. § 2. L. 10. § 1. commod. (13. 6.) L. 31. in fin. locat. (19. 2.) L. 17. § 2. 
praeser. verb. (19. 5.) L, 108. § 12. de leg. I, (30.) L. 23, de B. I. (50. 17.) li. 
61. § 6. de furt. (47. 2.) § ult. I. quib. mod. re contr. obiig. (3. 14.). See too 
Thib. Syst. § 553. Note q. 

o L, 1. § 1. si mensor. fals. mod. (11. 6.) L. 18. § 3. dedonat, (39. 5.) L. 41* 
§ 1. de re iudio. (42. 1.), 

p L. 137. § 3, de Y. 0. (45. 1.) L. 189. de Y, S. (50. 16.). 
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h. So is lie whOj unasked^ intermeddles witk wkat does not con- 
cern him; and this whether he takes the place of a betterman or not.^ 
c. On the other hand in stricti juris negotiis a person is only 
answerable for what he does in direct opposition to his duty/ and^ 
as against a person to whom delay can be imputed^ only for culpa 
lata,^ 

III. That care which a person takes in his own affairs is only 

sufficient where the law is express to that effect. In this place all 
that can be said is^ that as a rule^ where a person conducts 
the affairs of others along with his own^ and the two are so 
mixed x\p together as to be inseparable^ he is only answerable for 
want of such care as he takes of his own affairs/ on the ground^ no 
doubtj that otherwise he wouM be compelled to exercise the greatest 
diligence in them.*" , 

IV. He who is only bound to take such care as he takes of his 
own affairs^ is nevertheless liable for absolute culpa lata (culpa lata 
in ahstmcto)*^ So again, he who is only bound to a little absolute 
diligence must use that diligence which he commonly exercises in 
his own affairs (diligentia in concrete)/ 

V. If a person bound by contract to take care of the property 
of another cannot pmtect both that and his own property from 
injury he must saciifice the latter rather than the former.^ Hence 


L. 1. § 35. depos. (16, 3.) § 1. 1, de ohl. quae quas. ex coutr, (3, 27.) L. 6, 
§ ult. de negot. gest. (3. 5.). Gliiok Pand. 5. B. 361. 362, Lohr Theorie 44. 
Hote 1. Hasse § 99. & p. 413. 414. 

^ L. 91. pr. de Y. 0. (45. 1.). 

s Ante § 97 note x. and L. 8, § 3. L. 9. § 5. de reb. auofc.' iud. (42. 5.), 
Lohr Theorie 189. 190. 

t L. 18. pr. commod. (13. 6.) L. § 1. 2. 3. 11. pro. soo. (17. 2.) L.^3. 0. 
de negot. gest. (2. 19.) L. ult. 0. de pact. (5. 14.) L. 25. § 16. fam. here. (10. 
2.) L. 41. de R. C. (12. 1.) L. 40. de negot, gest. (3. 6.) Yinnii qu. sel. L. 1. 
c. 52. Compare also Lohr Theorie 166 — 171. Schoman Handb. 1. B, 
309—314. 329—336, See contra Kritz 179—196. 

Heidelb. Jahrb. 953. 954. Savigny Zeitschr. 4. B, 216. 217. 230 — 234. is 
of a different opinion. 

^ L. 29. pr. L. 59. § 1. mandat. (17. 1.) L. 24, § 5. solut. matr. (24. S.). 
y L. 32. depos. (16. 3.) L. 22. § 3. ad SOt. Treb. (36, 1.) Lohr Theorie § 7. 
Hasse Zoc. eit § 63. 65—67. 

« L. 5. § 4. commod. (13. 6.) L. 32. depos. (16,. 13.) Gesterding alt© und 
neue Irrthtimer. 433 — 437, 
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• * 

tlie rule^ ttai a person wlio under sucli circumstances preserves 
Ms own property must^ in cases of doubts be presumed to bay© 
been able to preserve tbe otber.^ 

VI. He wbo on tbe one band gains more than be needj but on 
tbe Qtber is tbe cause of damage for wbicb be is answerabloj, can 
set tbe gain off against tbe loss. But where it is tbe duty of a 
person to make a profit and not to suffer loss, be cannot of course 
be allowed to set off one against tbe other.® • 

VII. As a rule^ even sometimes where tbe question is one of 
punishment, (especially of infamy,) dolus includes cul^ lata^ 

VIII. As a rule, and in all cases in wbicb there is a passive 
translation of actions (§ 71), heirs are, unless specially favoured,® 
answerable for tbe misconduct of tbo«e to whom they succeed.^ 


§ 145. 

Evidence of c u 1 p a,— In considering tbe evidence of negligence 
tbe following principles must be borne in mind. 

1. A person proved to have engaged in an external and un- 
permitted transaction must himself show absence of negligence.^ 

2. Where there is no proof of a person having so engaged two 
cases may occur ; namely — 

A. He may be already in such a position as to be called upon 
to prove an accident,^ and if so, then, . whether be be plaintiff 
or defendant, and if tbe latter, whether be be charged with 


^ In accordance with cap. 2. X. deposit. (3. 16.). 

^ Compare Donellus L. 16. c. 7. Webrn § 13. Lohr Theorie 26 — 29 Schoman 
Hand^j. 1. B. 354. 355. G-liick Band. 13. Bd. 438--442. G-ensler p. 24—29. 

c L. 11. de neg. gest. (3. 5.) L. 23. L. 25. L. 26. pro soc. (17. 2.). For 
other views see Webrn § 21. 

d L. 5. § 2. commod. (13. 6.) L. 32. depos. (16. 3.) L. 226. de V. S. (50, 16.) 
L. 23. de B. I. (50. 17.) L. 11. § 4. de Ms qni not. infam. (8. 2.) L. 1. § 2. si 
is qui testam. liber. (47. 4) L. 1. § 5. de O. et A. (44 7.). Several persons 
think otherwise, see Hopfner Comm. § 756. hTote 4. See Thib. Syst. § 835. 

® As tbe heirs of Magistrates and Gruardians, L. 4 de magistr. conv. (27. 8.) 
L. 1. 0. de hered. tut. (5. 54.). 
f L. 35. 36. pro socio (17. 2.) arg. L. 2. § 2. de V. O. (45. 1.). 
g For then dolus would be presumed, see Thib. Syst. § 375. near tbe end. 
Thib, Syst. § 407. near the end. 
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negligence or not^ lie must show that he was guilty of no 
negligence.^ 

B. In other cases evidence of negligence must be given by him 
who charges another therewith.^ 


mmiON II. OW TEE OBJECTS OF TBAmAOTIOm, NAMELY, 

TEINOS. 

L-m GEljrEEAL. 

§ 146. 

By TJiing (res) is meant whatever neither is nor can be the 
subject of a legal relation^^ but yet may be the object of a legal 
transaction and so mediately also the object of a light. Things 
may of course be regarded from many different points of view^ 
but in a work on jurisprudence those divisions only require notice 
which have some juridical importances”^ or bear names the 
meanings of which are not at once obvious. 


II.-S0ETS OF mims. 

1 In commercio, extra commer cium. 

§ 147. 

The first division of things to be noticed^ and it is a very 
important one^ is that into things in eommercio and things extra 
commercium ; the former class consisting of those things which 
can^ the latter class consisting of those which cannot be acquired 
by private individuals. 

Extra commercium are all forbidden things^ which no private 


i L. 9. § 4. locati (19. 2.) L. 5. 0. de pignor. act. (4. 24.). Weber v. d. Verb. 
znv Beweisf. VI. Nr, 20—26. 

^ Arg. L. 4. 0, de edendo (2. 1,). For the various views of others, see 
Wemher T. 1. 1, 1. Obs. 200. Leyser Sp. 176. m. 5. F. Alef d© oner© pro- 
banda© culpae actori nunquam incumbent©. Heidelb. 175S. (in dieb. aoad. 
B. 20.). Quistorp Beitr. Nr. 14. Wehrn 1. c» § 20. G. J. F. Meister pract. 
Bemerk. 2. B. Nr. 6. Hasse p. 177—180. 404—413. 

^ L. 5. pr. L. 222. de V. S. (50 16.). See especially E. 0. Westphal System 
des B. B. tber Arten der Sachen. Leipz, 1788. 8* 

Schilling Institut. B. 2. § 50—67. 
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person sHonld possess^" and^ according to tlie Eomans^ all things 
consecrated to deities {res divini juris) f such as— 

1. Mes sacrm or things which are consecrated to the immediate 
service of a deity^ and which thereby cease to be subject to the 
dominion of man until they are either formally divested of their 
•sacred character or seized by enemies.^^ Things which are 
intended for the mediate service of a deity {res ecclesiastiece) 
belong to the class of res universitatis, but the ahenation of such 
things is fettered.'^i 

2. Ees religioscBj i.e. a place occupied (not merely ternporarily)/ 
by a cox’pse^ by a head (at all events if the members are dispersed), 
or by a funeral urn such a place is sacred until the removal of 
the corpse, &c., by some public authority or until the place itself is 
taken by enemies.® A place of burial cannot by itself be 
alienated," but it is otherwise with respect to a mere monument.* 

3. Bes sanctce^ i.e, originally, everything consecrated to the 
tutelary gods, but later, also everything under the special pro- 
tection of the state.y To this class belong town walls, which 
nobody is in the absence of special leave allowed even to repair.® 
The changes which these laws have undergone in consequence 
of the doctrines of Canonists and Protestants ought to be 
noticed in the introduction to a work on Canon law." 


a L. 4. § 1. £am. bercisc. (10; 2.). Hassenpfiug Kleine Schrifisen B. 1, 
Leipz. 1845. Nr. 10. 

0 L. 1. pr. h. t.qi. 8.). 

P § 8. 1, h. t. (2. 1.) L. 9. pr. § 1. 2. b. t. (1. 8.) L. 36, de reiigios. (11. 7.) 
L. 83. § 5. de V. 0. (45. 1.). Exceptions are contained in L. 21. C. de SS. 
eool. (1. 2.) Nov. 120. a 10. 

^ (nnglossed) 0. eod. Nov. 7. 

r L. 2. § 3. L. 40. de relig. (11. 7.). 
s L. 36. L. 44. § 1. eod. L. 14. 0. eod. (3. 44,). 

t L. 2. § 5. L. 44. pr. D. eod. — Hence tbe merely alternative duty in cases 
o£ burial in another's land L. 7. pr. D. eod. 

« L. 12. § 1. eod. L. 2. 4. 9. C. eod. (3. 44.). Tbe right to place a corpse 
in a grave can be given by will, L. 14. 0. de legat. (6. 37.). 
s: L. 6. § 5. L. 7. b. t. (1. 8.). Bynkersboek Obs. L. 1. c. 5. Vrybof Obs. 

0. m 

y L. 8. pr. § 1. L. 9, § 3. b. t. (1. 8.). 

» 3j. 8. § 2. If. 9. § 4. b. t. (1. 8.) ; see too Hopfner Comm. § 267. 
a Sintenis Civilreebt B. 1, § 40. Nr. 1. 
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2. Public, Private, 

§ 148. 

Tilings wHcli belong to the whole state are termed emphatically 
res piihlicoey but this expression is also sometimes employed to 
denote the property of towns.^ As examples of public things 
may be specially mentioned running waters^ harbours and 
highways.® ^ 

As the things of a corporation are divided into res miiversitatis 
se^isu stricto ^ndipatrimoniiim tmiversitatis (see § 115)^ so may the 
things of 1}he state be divided into res puhlicw sensu stricto and 
fatrimomiim ‘popidi ; the two divisions being perfectly analogous. 

*§ 149. 

Special interdicts for such things.— For the protection of state 
property^** in addition to the ordinary possessory and petitory 
remedies and to the interdict which can be had by any individual 
who is specially injured^ there are certain interdicts® introduced 
by the Prsetors^ and which may be instituted by any member of 
the state ; viz. — 

A. The interdict ne quid in loco sacro fiatJ For the purposes 
of this edict res sacrce include o'es sanctm^ (§ 147). The interdict 
may be obtained not only by those whose business it is to protect 
such property but by any private individuab** and its object is to 
compel the person against whom it is obtained to make good 
whatever he has illegally done and to restrain him for the future.* 

b L. 16. de Y. 8. (60. 16.). 

' ® L. 4. § 1. L. 5. pr. de rer. div. ^1. 8.) L. 1. § 3. de flumin. (43. 12.]^ As 

to a public river see Arcbiv fiir' civil. Pras. 12. B. Nr. 21. K. H. Hofmann 
Beibr, zur Lebre v. d. Eintheilung d. Sachen. Darmstadt 1831. 1—70. 
Sintenis loc. cit, § 40. 

^ Por tbe modern practice see W. H. Pacbta uber die gericbtl. Klagen. 
Giess. 1833. § 166. 

« Upon this see L. 1. de loc. et itin. pubL (43. 7.). E. 0. Westphal de 
libertate praediorura. cap. 3—12. Eudor^ das gem. Oivilreolit, § 349, 363. 356. 

f Tit. D. ne quid in loco sacro fiat (43. 6.). Weiske Eeohtslesikon B. 6. p. 696, 

g D. 2. 3. eod. 

L. 2. § 2. ne quid in loco publ. (43. 8.). 

i L. 2, § 19, ne quid in loco publ. (43. 8.). 
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B. Tte interdict n& qtdd in loco jpuhlico vel itinere fiat wHcli 
can be obtained by any individual and especially if lie be Hmself 
a sufferer. Its object is sufficiently manifest from its name,^ 

O. Tbe interdict de loco publico fruendo wMcb can be bad by 
any person who has received state property for some special 
^purpose^ against any one wbo binders its due use.* 

D. Tbe interdict de via puhlica et si quid in ea factum esse 
dicatur wbicb can be obtained as well by tbe overseers of roads 
as by any other person in case a public way is injured^ obstructed^ 
or not properly repaired by tbe neighbouring landowners. Its 
object is to enforce restoration or repair.”* 

E. Tbe interdict de via puhlica et itinere publico feficiendo 
wbicb^ in case repairs are obstructpd^ can be obtained by any 
person especially if himself obstructed.” 

P, Tbe interdict ne quid in flumine p^iblico, ripave ejus fiat, quo 
peius navigetuT ; tbe interdict ne quid in flumine publico fiat, quo 
aliter aqua fluat, atque uti priore (estate fiuxit, and tbe interdict 
ut in flumine publico navigare liceat, all three of wbicb are^ as is 
apparent from their names^ for tbe pui'pose of securing tbe free 
use of public rivers,® 

G-. Tbe interdict de ripa munienda wbicb can be obtained by 
any person who is obstructed in tbe completion of works useful 
to bis own adjoining land and not hurtful to navigation^ and who 
is willing to give an indemnity against . any damage wbicb may 
accrue within ten years after such completion.^ 

3. Corporeal, Incorporeal. 

§ 150. 

With respect to their physical properties things are either 


^ Tit. D. de locis et itin. publ. (43. 7.) Tit. D. ne quid in loco publico vel 
ifcinere fiat (43. 8.). Weiske Becbtslexikou B. 5. p. 591. &c. 

i Tit. D. de loco publico fruendo (43. 9.), Weiske Becbtslexikou B. 5. 
p. 559. &c. 

Tit. D. de via piibiica et si quid in ea factum esse dicatur (43. 10.). 

^ Tit. D. de via publica et itinere publico reficiendo (43. 11.). Unterliokner 
Scbuldverbaltnisse B. 2. § 412. 413. 

o See tbe thus named titles of tbe Digest Lib. 43. T. 12. 13. 14. Weiske 
Beobtslexikon B. 5. p. 589. &c. and p. 625, &c. 
p Tit. D. de ripa munienda (43, 15.). 
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corporeal or incorporeal^ according as their existence is evident 
to the senses^ or is wholly ideal. Incorporeal are not only things 
whicli^ tahen individually^ exist merely in imagination (as for 
example rights) ^ but also things which^ themselves corporeal^ form 
as a class, and consequently in idea, the object of a right.^ 

4, Moveable, Immoveable. 

§ 151 . 

Corporeal things are moveable or immoveable.** Immoveable 
are — ^ 

A. Things immoveable by nature, i.e. things which cannot be 
transferred from place to place either at all, or at least without 
being destroyed and taken to pieces f also things so connected 
with them that separation cannot take place without destruction.’^ 

B. Things immoveable by law,’® i.e. all moveables designed to be 
used permanently with, and to form part of a thing immoveable by 
nature,^ and which have been already applied with that intent and 
have not been again separated after a change of mind.^ * Moreover 
for certain pui’pcses, and especially with reference to the doctrines 


Q Tit. I. de reb. corp. et incorp. (2. 2.) L. 1. § 1. de rer. divis. (1. 8.) L. 46. 
de cond. ind (12. 6.) L. 34. § 3. 4 de leg. 1. (30.) L. 94. § 1. de solut. (46. 3.). 
0. S'. Cr. Meister de philosopbia 10 tor. Eomanor. in doctr. do corporibus 
(opusc. n. 10.). See contra Buchboltz Tersuohe Nr. 1. See also Brite 
Erlauterungen. 4. Hft. 161 — 167. Puchta Cursns der Inst. B. 2. § 222. 

See in general P. Voet de reb. mob. et immob. Uitrai. 1666-8. L. G. 
Mogen de vera ao genuin. rer, mob. et immob. indole. Giess. 1760-4. J. G. 
Haerlin de nsn tbeor. pract. distinct, rer. m mob. et immob. Tub. 1715. 
[Note to 8fch edition.] 

s L. 18. pr. de act. B. Y. (19. 1.). ^ ^ 

t L. 80. § 2. de contr. emt. (18. 1.) L. 9. de peric et comm. r. v. (18. 6.) L. 
17. § 3. de act. e, v. (19. 1.) L. 12. § 23. de instruct, vel instrum, (33. 7.). 

To these things the expression : accessio rei immoMlis can also be 
applied, y. Bucbholtz Yers. Nr. 2. 

s L. 17. pr. § 2. 7. 8. 9. L. 13. § 31. L. 14. 15. de act. B. Y. (19. 1.) L. 40. 
§ 6. de confer, emt. (18. 1.)* A. Kaestner de clausula : was erd-, wand-, band-, 
mauer-, nied-, nagel- und schraubenfesb ist. Lips. 1724 — With this limita- 
tion mills in boats belong here. L. 1. § 7. de yi (43. 16.) L. 20. § 4, quod yi 
aufe olam. (43. 24) compared with Gllick Pand. B. 2. § 173. 

y L. 66. § 2. de confer, emfe. (18. 1.) L. 17. § 5. 6. 10. 11. L, 18. § 1, de act. 
E. Y. (19. L). 
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of eautio^ all valuable things which cannot be removed at one time, 
such as libraries and stocks of goods, are, in the opinion of some 
practitioners, to be deemed immoveable.^ 

Moveable are all things which do not come under any of the 
above descriptions.*^ A subdivision of such things is made into 
^moventiam-di mohilia (in a narrow sense), according as they have 
or not the power of spontaneous motion.^ 

§ 152 . 

m 

Incorporeal things, and consequently rights, are not themselves 
either moveable or immoveable, but it may be necessary^ in order 
to use general language, to treat them as one or the other. In 
so doing the following rules are customarily observed. 

A right which is annexed to a thing (as for example, a real 
servitude, and, at times, the rights of apothecaries and brewers) 
follows the owner of that thing.® A right annexed to no thing is 
termed moveable or immoveable, according as its object is the 
former or the. latter,^ But this last rule is in truth only useful 
with respect to rights in rem and not to those in personam, for the 
latter are universally treated as moveable.® Consequently rent 
which has become due,^ a relief ^ which is due, and the debts of a 
corporation^ are to be deemed moveable. 

Eights which, like those of pledge, are only accessory to some 
other right are of the nature of their principal.* If the object of 
a right in rem is partly moveable and partly immoveable, the right 
itself must be considered as partaking of both natures.*" 


« I^. Helifeld de bypoth. mobil. (op.\. 8.) c. 1. § 11. Wernber lect. c. L. 
2. T. 8. § 6. 
a- Helifeld 1. o. cap. 1. 

L. 9‘3. de Y. S. (50. 16.) L. 1. pr. de aedil. ed. (21. 1.). 
c L. 4'7. de contr. emt. (18. 1.). 

^ L. 3. § 15. de vi et vi arm. (43. 16.). 

» Leyser Sp, 26. m. 2. 

f Helifeld L c. cap. 1. § 15. 

g C. F. Walch de privil. pecun, hered. § 14. 

Yoet Comm, ad P. L. 1. T. 8. § 28. 
i Miiller ad Leyser Obs. 115. 

^ Yoet Comm. 1. o. § 19. 
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5. Fungible, not fungible. 

§ 153. 

Another very important division of things is that into fungible 
and not-fungible, or, as some improperly^ have it^ into consumable 
and unconsumable. Fungible things are things of such a nature 
that it is, generally speaking, wholly immaterial whether a person * 
has any one in particular or some other like it ; things in which 
this is material are not-fungible. To the former belong, in cases 
of doubt, all those things which are customarily reckoned by 
numbei*, n^^easure, or weight.”' 

6. Simple, Aggregate. 

"§ 154. 

A thing which consists of sever3.1 parts is said to be simple 
(dngulans) if those parts are organically blended together, and 
aggregate or complex (tmiversalis) if such be not the case.” 

A complex thing is called res connexa if its parts are mechani- 
cally connected, and unirersitas if they are only in idea connected 
and so form a whole. 

An iiniversitas which, for the purposes of succession, consists of 
the inseparable active and passive property of a person is called 
imiversitas juris as opposed to sive hominiSj which 
includes every other kind of universitas.^ 


1 For example he who buys a pound of cleaning powder buys that which is 
fungible though not oonsnmable. See also Pfizer von der Collation § 
210—220. 

L. 2. § 1. de E. 0. (12. 1.). I. Gothofredi D. de functione et aequalitate 
"* in mutuo, in opusc. Lugd. B. 173?. p. 517. &c. Bynkershoek Obs. 1. c. 
10. Oocceii I. 0. L. 12. T. 1. qu. 14. 15. A. F. Schott de rebus quae func- 
tionem reoipiunt. Lips. 1767. (opusc. p. 212.). Grolman u, Lohr Magaz 4. 
B. 138. Buchholtz Vers. 23—25. 

n These divisions are based on L. 23. § 5. de E. V. (6. 1.) L. 30. pr. de 
A. I. A. P. (41. 2.) L, 30. de usurp. (41. 3.}. As the words are new they are^ 
as might foe expected, understood in diifierent senses by different persons. 
See El, H. Hofmann fiber den Einfluss allgemeiner Pfandreohte &c. Darmst, 
1830. 1 — 69. Buchhoitz Versuche Hr. 3, Puohta Cursus dbr Inst. B. 2 § 222. 

See especially C. F. Mfihlenbruch obs. iur. Eom. Eegimont. 1818. nr. 1, 
Archiv fur civilist. Praxis. 5. B. Hr. 1. 11. B. Hr. 9. 17. B. Hr. 12. Yangerow 
Leitfaden § 71, 
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With respect to an universitas jurie^ it is a rule that the possessor 
thereof who is bound to deliver up the whole^ must also deliver up 
with it every thing which he has received by means or on account 
of it.P Single things, notwithstanding the maxim that a substitute 
takes the place and nature of that for which it is substituted, do 
mot fall within the above rule but nevertheless he who has 
derived a benefit from the thing of another can in general be 
called upon to account for that by which he is stfll benefited/ 

7. Divisible, Indivisible. 

§ 155 . 

In another view things are divisible (dividuce) or indivisible 
(individucB),^ * 

Corporeal things are divisible when, although physically undi- 
vided, different parts of them are capable of being the objects of 
distinct proportional rights ; and indivisible in every other case. 
As a rule land is divisible and a chattel indivisible/ 

Incorporeal things are indivisible when, if taken distributively, 
they do not give pro rata that which is or can be given entirely by 
them taken collectively ; or when they cannot be legally vested in 
a number of persons, each of whom has a right concurrent with 
that of the others/ 


P L. 20. § 1. 2. 10. 12. L. 22. de hered. pet. (5. 3.). Heineccii opusc. posth. 
p. 499. &o. Brancbu Obs. Deo. 1. cap. 6. 

<i L. 6. 0. de E. V. (3. 32.). Erl. gel. Anz. v. 1749. Nr. 24. 

^ Ante § 7. Note u. 

s Lyncker de iure rer. individ. ed. A. Hoffmann. Francof. 1710. Hotoman 
quaest. illustr. c. 18. et seq. Yinnii qu. sel. L. 1. c. 28. Especially Molinaeus 
de dipd. et individuis (0pp. T. 2.). Pothier des obligat. Ed. Huttean T. 1. 
p. 202 — 242. A. 0. H. Bakker de obligationibus dividuis et individuis. 
Lugdun. Bat. 1822. J. Eubo Erklarung der L. 2. 3. 4. 85. de V. 0., oder 
iiber Theiibarkeit und Untbeiibarkeit der Obligation en . Berlin 1822. Bnch- 
holtz Yers. Nr. 4. Mlihlenbrnob Pand. B. 2. § 224. 326. 0. A. de Scheurl 
de div. et indiv. oblig. Erlang. 1835. Warnkonig in EossMrt Zeitsob. B. 
3. 67 — 92. Yangerow Leitfaden § 567. Anm. 2. Waobter im Arch. £. civ. 
Prax. B. 27. Nr. 7. 
t L. a d. E. Y. (6. 1.). 

L. 8;de E. Y. (6. 1.) L. 25. § 1. de Y. S. (50. 16.) L. 17. de servit. (8. 1.) 
L. 5. § 15. commod. (13. 6.) L. 2, 3. 4. 85. de Y. 0. (45. 1.) L. 29, de solutt. 
(46. 3.). 
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8. Principal, Accessory. 

§156. 

Tilings considered with refeimce to one another may be divided 
into principal (principales) i.e. those which are independent and 
not regarded as part of^ or subordinate to anything else^ 'and 
accessory {accessionesy cmmce, causce externoeY i*©* those which are 
dependent upo^ and only regarded as part of or subordinate to 
some other thing. To things accessory belong all appurtenances, 
all outlays on or in respect of a thing, all produce derived from it, 
as well as ^damages and interest.^ With respect to accessories it is 
necessary to notice the important rule (which is, however, subject 
to certain exceptions) that no person having had a right to demand 
a principal thing with its accessories can recover the latter alone 
if his right of action in respect of the principal thing is gone,* and 
if he has no independent right to the accessories.^ 

A. APPURTENANCES. 

§ 157. 

Appurtenances (pertinentim) denote those accessories which, 
without any express stipulation, pass with a thing into whose 
hands soever it may come, as for example — 

a. All those incidents which are included in the very idea of a 
thing, and pass with it to a possessor as such. 

h. All those things which, according to § § 151, 152, are by law 
deemed to be immoveable in consequence of their relation to that 
which is so in fact ; and therefore by analogy. 


3^ Accessio is properly that which becomes accessory by external means. 
L. 2. § 1. de in diem addict. (18. 2.) L. 6L § 2. de furt. (47. 2,). Buohholtzj 
Versuche Nr. 6. 

y Tit. D. de usuris, et fructibns, et causis, et omnibus accessionibus (22. 1.) 
L. 20. de R. V. (6. 1.) L. 31. de B. 0. (12. L). 

^ L. 3. 0. defruct. etiifc. expens. (7. 51.) L. 13. 0. de usur. (4 32.) L. 49. 
§ 1. de act, emt. vend. (19. 1.). Leyser Sp. 99. m. 8. Oarpzov L, 2. resp. 79. 
m. is. Kochy Meditat. 1. Samml Nr. 24 ArcMv fur oivilist. Praxis. 1. 
B. Nr, 17. 

L. 75. § 9. de Y. 0. (44 1.). L. 61. § 3. de furtis (47. 2.). Glliok Band. 
B, 4 § 331, 
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€, Those things which are similarly related to moveables or 
appurtenances.*" 

That a thing which is not part of or necessary to the comple- 
tion of another thing, but was nevertheless destined by its former 
owr^er not to be separated from it, remains continually as an 
•appurtenant thereto, can only be maintained upon the ground that 
a deliberate intention is as binding as a unilateral disposition. 

Things may also be appurtenant by an express provision of 
some law.® There is no presumption that a thing is appurtenant*® 
to or absolutely inseparable from its principal,® 

B. OUTLAYS. 

§ isa. 

Outlays are of two sorts, viz^ : first such as ai’e made on a thing 
itself {im^ensoe)y secondly such as are made not on the thing itself 
but for its improvement {e9y;pens(B),^ An outlay, as regards its 
result, may be either advantageous or not ; and in the first case 
it may be necessary^ i.e. requisite for the preservation of the thing f 
or useful, i.e. such as increases its ordinary utility or extravagant 
{voluptuarioe) i.e. such as merely renders the thing more agreeable.^ 
Extravagant outlays, moreover, under certain circumstances, may 
not be advantageous.^ 


^ L. 49. de contr. emt. (18. 1.) L. 44 de evict. (21. 2.) L. 12. § 6. da 
instruofcd (33. 7.). Berger oecou. L. 2. Th. 2. ii, 7. Siutenis Civil recht 
B. 1. § 41. 

c 0. F. Hommel Pertinenz und Erbsonder. Kegisfcer. 6te Aufi. Leipz. 
1805. E. 0. Westphal v. den Pertinenz-St. eines verk. Haases. Hal. 1778, 
0-esterding neue und alte Irrthiimer 301 — 390. G. L. Funke doctr. d© 
pertinentiis aedificioram immediatis. Lips. 1824. (also in German under tke 
title o! Funke die Lehre von den Pertinenzen, Chemnitz 1827.). 

<1 S, Stryk de probat. pertinentiarum. Frk. ad Y. 1688. in Biss. Yol. 4. n. 3. 

® Leyser spec. 100. 101. 

^ This is not a Eoman distinction L. 14. § 1. comm. div. (10, 3.) L. un. § 5. 
0. de rei ux. (5. 13.). J. N. de Wening-Ingenheim de impensis earumqae 
restitutione. Heidelb. 1841. 

^ L. 1. § 1. L. 14. pr. de imp, in rem dot. (25. 1.) L, 79. pr. de Y. S. (50. 16.). 

^ L. 14. § 1. de imp. in rem dot. (25. L) L. 79. § 1. de Y. S. (50. 16.). 

i L. 79. § 2. de Y. S. (50. 16.) L. 7. pr. L. 14. § 2, de imp. in rem dot, 
(25. 1.). See too Pfizer von der Collation § 255. 

^ L. 28, 29. 38, de E, Y, (0. 1.). 
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8. Principal, Accessory. 

§156. 

Things considered with reference to one another may be divided 
into principal (prindjpales) i.e. those which are independent and 
not regarded as part of, or subordinate to anything else, ’and 
accessory [aecessionesy caussce^ causm externceY i.e. those which are 
dependent upon and only regarded as part of or subordinate to 
some other thing. To things accessory belong all appurtenances, 
all outlays on or in respect of a thing, all produce derived from it, 
as well as ^damages and interest.^" With respect to accessories it is 
necessary to notice the important rule (which is, howevei’, subject 
to certain exceptions) that no person having had a right to demand 
a principal thing with its accessories can recover the latter alone 
if his right of action in respect of the principal thing is gone,* and 
if he has no independent right to the accessories.^ 

A. APPURTENANCES. 

§ 157 . 

Appurtenances (pertinentim) denote those accessories which, 
without any express stipulation, pass with a thing into whose 
hands soever it may come, as for example— 

u. All those incidents which are included in the very idea of a 
thing, and pass with it to a possessor as such. 

5. All those things which, according to § § 151, 152, are bylaw 
deemed to be immoveable in consequence of their relation to that 
which is so in fact ; and therefore by analogy. 


== Accessio is properly that which becomes accessory by external means. 
L. 2. § 1. de in diem addict. (18, 2.) L, 61. § 2. de furt. (47. 2.). Buohholta 
Yersuohe Nr. 6. 

y Tit. D. de usuris, et fructibus, et causis, et omnibus accessionibus (22. 1.) 
L. 20. de B. V. (6, 1.) L. 31. de B. 0. (12, 1.). 

^ L. 3. 0. defrnct. etlit. expens. (7. 51.) L. 13. 0. de usur. (4. 32.) L. 49. 
§ 1. de act. emt. vend. (19. 1.). Leyser Sp. 99. m. 8. Oarpzov L. 2. resp. 79. 
m, is. Kochy Meditat. 1, Samml. Nr. 24. Archiv fiir civiiist. Praxis. 1. 
B. Nr. 17. 

a L. 75. § 9. de ¥. 0. (45. 1.). L. 61. § 3. de furtis (47. 2.). Gllick Pand. 
B. 4, § 331. 
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€. Those things which are simiiaiij related to moveables or 
appurtenances.^ 

That a thing which is not part of or necessary to the coinple* 
tion of another things but was nevertheless destined by its former 
owi^er not to be separated from it, remains continually as an 
•appurtenant thereto, can only be maintained upon the ground that 
a deliberate intention is as binding as a unilateral disposition. 

Things may also be appurtenant by an express provision of 
some law.® There is no presumption that a thing is appurtenant^ 
to or absolutely inseparable from its principal.® 

B. OUTLAYS. 

§ 158.. 

Outlays are of two sorts, viz^ : first such as are made on a thing 
itself [impenscB)^ secondly such as are made not on the thing itself 
but for its improvement (expenson) An outlay, as regards its 
result, may be either advantageous or not ; and in the first case 
it may be necessary ^ i.e. requisite for the preservation of the thing f 
or usefiU, i.e. such as increases its ordinary utility or extravagant 
(veluptuarice) i.e. such as merely renders the thing more agreeable.^ 
Extravagant outlays, moreover, under certain circumstances, may 
not he advantageous,^ 


^ L. 49. de contr. emt, (18. 1.) L. 44. de evict. (21. 2.) L. 12. § 6. da 
instructo (33. 7.). Berger oecon. L. 2. Tb. 2. n. 7. Sintenis Oivilrecbfc 
B. 1. § 41. 

c C. B. Hommel Pertinenz und Erbsonder. Register. 6te Aafi. Leipz. 
1805. E. 0. Westpbal v. den Pertinenz-St. eines verk. Hauses. Hal. 1778. 
Gesterding neue und alte Irrtbiimer 301 — 390. G-. L. Punke dock, de 
pertinenfciis aedificiorum imniediatis. Lips. 1824. (also in German under the 
title of Funke die Lebre von den Pertinenzen. Obemnitz 1827.). 

S. Sfcryk de probat. pertinentiarum. Prk. ad Y. 1688. in Diss. Vol. 4. n. 3. 
® Leyser spec. 100. 101. 

^ This is not a Roman distinction L. 14. § 1. comm, div, (10. 3.) L. un. § 5. 
0. de rei ux. (5. 13.). J. N. de Wening-Ingenheim de impensis earumque 
restitutione. Heidelb. 1841. 

g L. 1. § 1. L. 14. pr. de imp. in rem dot. (25. 1.) L. 79. pr. de Y. S. (50. 16.). 
fa L. 14. § 1. de imp. in rem dot, (25. 1.) L. 79. § 1. de Y. S. (50, 16.). 

^ L. 79. § 2. de Y. S. (50. 16.) L. 7. pr. L. 14. § 2, de imp. in rem dot, 
(25. 1.). See too Pfizer von der Collation § 255. 
fa L. 28. 29. 38, de R. Y. (6. 1.). 


10 
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C. PROBUCE OR FEIJITS, 

§ 169. 

Produce (frudus) properly signifies tliat wliicli is engendered 
by a thing (in its narrowest sense) by virtue of its own inberent 
powers: wlietber tbat wMcb is so produced is usual or* not ^ 
is bowever of no moment (fruchis ordinaritis or extrao 7 ^dinaTiiis)} 
Tbat wbicb is not yielded by a thing pjvpHo vigore as is tbe case 
with money, and tbat wbicb is not produced by a thing in its 
narrowest sense, as is tbe case with a slave child, are not included 
in tbe term produce.'" 

§ 160 . 

ISJatural— Produce is divided into strictly natural {fruchis mere 
naturales) and artificial {frudus indiistriales) , according as to come 
into existence it does not or does require human aid."f 

Pi^oduce, of whichever sort, if not yet disannexed from tbe 
principal thing is said to be in suspense {]jendentes ) if dis- 
annexed it is further distinguished into separated and collected 
{separati and percepU) : 

Collected {percepti) is tbat disannexed produce wbicb has 
already by some means or other become subject to tbe power of 
tbe person entitled to it. 

Separated {separati) is tbat disannexed produce in wbicb this 
has not happened.^ But produce which, like the young of 
animals, is not usually disannexed by man is from the moment of 
disannexation considered as collected.^ 

Collected pinduce moi-eover is said to be existing {exstantes) if 

i L. 77. de V. S. (50. 16.). See* especially Wolfiradfc D. (praes. L. 
Boehmer) sistens theor. general, de acquis, fruct. Goett. 1783. Sect. 1. G. 
E. Heimbaoh die Lebre v. d. Fnicht. Leipz. 1843. 

^ § 87. 1, de rer. div. (2. 1.) L. 7. § 12, solut. matrim. (24. 3.) L. 28. § 1. de 
usuris (22. 1.). Thibaut civil. Abh. 35. 36. 

a L. 45. de iisur. (22. 1.) L. 48. pr. de. A. R. D, (41. 1.), against this 
division see Heimbach uhi sujira 40 — 43. 

o L. 44. de R. V. (6. 1.) L. 27. pr. de usufr. (7. 1.). 

p L. 78. de E. V. (6. 1.) L. 13. quib. mod. nsufr. amit. (7. 4.) L. 12. § 5. de 
usufr. (7. 1.) L. 48. pr. de A. R. D, (41, 1.). Perennonius animadv. E. 1. c, 

5. (Otto Tbes. T. 1. p. 597.). Heimbaoh iiU siip>ra 43 — 92. 

<1 L. 28. pr. do usur. (22, 1.) Cocoeii I. C, L. 7. T. 1. qu, 8, 
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still in a personas possession; and consumed (misumti) if used 
tip or^ consequently, parted witt by Mm/ 

Produce wMcIi lias not been taken by tKe person in possession 
of a tMng, and wbicli either he himself or the owner of the thing 
might have taken, is said to be neglected {percipie%di) 

§ 16L 

Civil.— That which is not produced out of a thing, but is 
received by one person for. its use by another or by way of com- 
pensation for its diminished utility cannot properly be palled the 
produce of that thing, but is nevertheless juridically treated as 
produce and is distinguished from that already spoken of (and 
which is then called natural) by the term civil (fructus natiirales 
et civiles)} The above divisions (§ 160) are not applicable to 
civil produce. Nevertheless, it is a recognised principle, that when 
a person in consideration of produce which is civil enjoys that 
which is natural, the civil produce is, so far as regards him who 
ought to receive it, considered as collected as soon as the natural 
produce has been in fact collected by the person entitled to 
receive it.** 


§ 162. 

Civil produce includes more particularly interest and reward 
for hire. Of the last nothing requires notice in this place, the 
first is however of great consequence and can only be discussed 
with advantage after an explanation of the principal doctrines, 
relating to damagesu and value.* 


^ L. 28. §. 2. do pigiior. acL (13. 7.) L.*4 § 2. D. fin. reg. (10. L) § 35. 1, 
de rer. div. (2. 1.) L. 22. 0. de R. T. (3. 32.). 

s L. 33. L. 62. § 1. de E. V, (6. 1.) § 2. I. de oiBc. iiid. (4. 17.), Weber zu 
Hopfner § 333. Note 

t L. 62. pr. de R. V. (6. 1.) L. 31 de usnris (22. 1.) L. 121. de T. S. (50v 
16.). Against this expression see Heimbach tihi sttpra 29 — 40, 

^ L. 26. § 2. L. 26. L. 58. pr. de usufr, (7. 1.) Yoet Comm. L. 7. T. L § 
30. L. 18. Tit. 6. § 9. contra Heimbach xibi supra 91. 

• In thus rendering tbe German word Interessc, which seems to have a 
meaning somewhat similar to that of onr word interest in the expression 
all one’s estate and interest/’ the translator is aware of the objections 
which may foo urged against the term he has chosen ; he knows howetcr o£ 
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D. DAMAGES. 

§ 163 , 

By damage {damnum) in general^ is meant diminution of a 
person'^s property.^ If property already actually acquired be 
depreciated tbe damage is termed positive {damnum emer^gens 
^ositivtm) ; wHlst the damage resulting when the acquisition of* 
gain is prevented is termed negative {damnum negativum^ lucrum 
mtercefium sive cessans,)^ 


§ 164 

,ffistii»ati04— The word eestimatio taken in a loose sense com« 
prehends whatever is agreeable^^ but in a juiudical sense it has 
reference to damage whether positive or negative.® The Eomans 
sometimes used the word to express only that which can be 
demanded over and above the market value of a thing {mra rei 
eestimatio^ quanti res est),^ a,t other times to express only positive 
damage.® The expression quanti ea res est however also denotes 


no other word which so nearly conveys the meaning denoted by the Latin 
eestimatio and the German Interesse. To have used the word mte7*est would 
have created endless confusion from its also denoting per centage. 

For the doctrines respecting damages and value, see especially I, M, 
Magnus de eo quod interest. (Meerman Thes. T. 3. p. 294.) G. de Gast 0, 
in Tit. 0. de sentent. quae pro eo quod interest. (Meerman Thes. T, 6, p. 
762.) G. Oatiani de eo quod interest. (Meerman T. 7.) H. Donellus ad leg. 
lustiniani de sent, quae pro eo quod interest profer. s. liber de eo quod 
interest. 1596. also in his Oomm. L. 26. G. Yallii lib. sing, ad L. un. O. 
de sent, quae pro eo quod interest (Otto Th. T. 1.). Wehrn doctr. explicatrix 
principior. damni etc. cap. 1. 6. I. F. Malblanc obs. quaedam de eo quod 
interest. Tub. 1801. F. Hanel vom. Schadensersatze. Leipz. 1823. Fritz^ 
Erlaut. 3. Hft. p. 71 — 105. J. E? v. Wening-Ingenheim die Lehre vom 
Schadensersatz. Heidelb, 1841. Puchta Pand. § 224—2*26. 

y L. 3. de damn. inf. (39. 2.) § 10. L de leg. Aquil. (4. 3.) L, 2. rat. rem, 
haber. (46. 8.) L. 2, 0. si quis aliquem testar. proh. (6. 34,) L, 2. § 11. 12. no 
quid in loco publico, (43. 8.). 
z L. 19. ad exhib. (10. 4.). 

L. 21. 22. 33. ad L. Aquil. (9. 2.). 

^ L. 27. §. 5. ad leg. Aquil. (9. 2.) L. 1. pr. L, 3. § 11. uti poss. (43. 17.) L. 
9, de in lit. iur. (12. 3.) L. 1. § 20. de tut. et rat. (27. 3.) L. 50. pr^ L. 80. § 1. 
de furt. (47. 2.) L, 179. L. 193. de Y, S. (50. 16.) Malblanc § 4. 5. Savigny 
System B. 5. app, XIL § 1 — 7. 
c L. 71. § 1 de furt. (47. 2.) 
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tie entire value^ i.e. tie whole of a personas intei^est in a 

tMng.^ 


§165. 

Damage and value may be measured either by common opinion 
. (market value) or by the individual feelings of the person injured.® 
In the former case the value {cBstimaiio) is termed communis, in 
the latter singularis ; but different meanings are attached by 
different persons to these words/ As a rule^ anything may be the 
object of a personas affections f even things fungible (§ 163) may 
be so if they be not claimed merely as some of a class> 

§ 166t 

Damage.— With respect to its cause^ damage is either — 

1. Accidental (camaZa) ; i.e. caused by some irresistible force 
whether acting upon a person or not / or 

2. Free {non casuale, liberum) ; and this again may be indirect 
or direct according as it does or not arise from the due exercise 
of a right.^ 

Direct damage again may arise but not be attributable either 
to negligence or to fraud. In such a case the damage is free 
but not imputable [damnum directum nec dolosum neo culjposum), 
liy however^ direct damage arises solely from either negligence 
or fraud the damage is said to be direct and absolute [d, directum 
absolutum, mere cul^osum, mere dolosum) ; and if it arises from 


^ L. 17. pr. L. 18. pr, § 1, 4, de dolo (4. 3.) L. 68. de rei.vind. (6. 1.) L. 11. 
de stip. praet. (46. 6.) L. 8. § 2. ratam rem (46. 8.) L. 4. § 7. do damn. inf. 
(39. 2.) L. 1. § 5. ne vis fiat (43, 4.) Sawgny Zoc- cit. app. XII. § 8. 

e C. 6. § 2. de operio (7. 7.) L. 33. ad L. Aquil. (9. 2.) L. 54. pr. mandat. 
(17. 1.) h. 1. pr. de act. e. v. (19. 1.) L. 63. pr. ad L. Faic. (35. 2.). 
f Compare Wehrn loc* cit § 65. § 65. not. 12. 

8 The contrary is supposed by 0. Thomasius de pret. affect, in res fungib. 
non cadente. Hal. 1701. cap. 1. § 25. &o. 

Proof of this may be derived not only from the nature of the thing but 
also from the rule genus cum genere compensandtm. 

i L. 5. § 2. ad L. Aquil. (9. 2.) L. 20. commod. (13. 6.). Averan. int. L. 2. 
c. 26. 

fc L. 5. pr. L. 31. in £. L. 45. § 4. ad L. Aquil. (9. 2.) L. 26. de damn. inf. 
(39. 2.) li. 7. § 4. quod vi aut clam (43. 24.), 
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and is remotely caused by botli together it is termed mixed 
{mixtum)} 

§ 167 . 

Compensation.— .The legal doctrines relating to damages and 
compensation may be thus stated : 

1. He who has to make compensation generally, is only bound ’ 
to make good that damage which is a certain necessary conse- 
quence of his own wrongful act, and which could not be averted 
by the other person [damnum ex re)® but is not bound to make 
good the ioss of a gain merely possible or damage which was 
avoidable by the person injured (damnum extra rem datum) 

2. In no case in which the person injured is entitled to a certain 
determinate thing, can mor§ than double its market value be 
obtained; unless indeed the obligation to make compensation 
arises from a crime.® Attempts are frequently made in all sorts 
of ways to limit the operation of this obscure law.^ 

3. The liability to make good the value of a thing may arise 
from any of the ordinary sources of obligations, as from fraud, 
negligence, (and consequently from delay) and from contract.^ NTo 
one is usually bound to make good damage which is indirect,^ 


i See for example L. 30. de pignor. act. (13. 7.). F. 0. T. Hepp die Zurech- 
nung. Tiib. 1838. § 8. 9. 

^ § 10. 1, de L. Aquii. (4. 3.) L. 3. si quadi'upes (9. 1.) L. 7. pr. L. 23. pr. 
§ 2. ad L. Aquii. (9. 2.) L. ult. qui effud. (9. 3.) L. 3. de condict. furt, 
(13. 1.) L. 13. pr. de act. e. v. (19. 1.) L. 19. de usur. (22. 1.) L. 35 pr. de 
legat. III. (32.) L, 78. de B. I. (50. 17.). 

» L. 19. de peric. et comm. r. v, (18. 6.) L. 21. § 3. de act. E. Y. (19. 1.) 
•compared with L. 2. § 8. de eo quod certo loco (13. 4.). Donellus, comment. 
Ti. 26. 0 . 23. Seusferfe Erort. einz. .Lehren. Abth, 1. Nr. 20. For several 
different opinions see in Yaudius quaest. L. 2. qu. 8. Pfeiffer vermilbhte 
Aufsafcze. 1803. Nr. 5. Schoman vom Schadensersatz 2. B. 84 — 142. Gester- 
ding Nachforschungen 1. Thl. 3—27. 

o L. un, 0. de sentent. quae pro eo quod interest (7. 47.). W. Sell Jahr* 
biicher B. 1. Nr. 5, 

V Compare for example Wehrn 1. c. § 56. 61. 

Q L. 45. de contr. emt. (18. 1.) L. 25. § 2. ad SGt. Treb. (36. 1.) L. 2. § 8, 
de eo quod certo loco (13. 4.) L. 1. pr. de act. e. v. (19. 1.) L. 13. pr, ratam 
rem hab. (46. 8.). 

L. 3. § 7. de incend. ruin, naufr. (47. 9.) !». 9. § 1. de condict. causs. 
dat, causs. non sec. (12, 4.). Compare h, 9. § ult. L. 31. ad L. Aquii. (9. 2.). 
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(§ 166) or wMcli arises from Ms accidental or free^ blit not impu- 
table act.® If in tbe last case tbe law imposes a duty to make 
compensation it is, in general, limited to the market value of the 
tMng.* 

4., Mixed damage is to be treated exactly as if it were direct 
and absolute^ (§ 166), 

5. According to tlie generally received opinion damage wMoli 
arises from fraud or culpa lata is to be measured by the value 
peculiar to the person injured, but in less culpable cases by the 
common value* (§ 165) ; but yet the affections are a^ever con- 
sidered as the object of compensation,^ and the distinction is 
said to arise from the fact that, in cases of fraud and gross negli- 
gence,* evidence of the common valme^ can be obtained by the 
oath of the person injured,^ whilst in other cases such evidence 

s L. 60. de R. Y. (6. 1.) L. 5. § 2. L. 7. § 2. L. 30, § 3. ad L. Aquil. (9. 2,) 
L. ult. in f. de administr. efc peric. tutor. (26. 7.). Thibaut Vers. 2. B. Nr. 8. 
Hepp Zoc. cit 19. Vangerow Leitfaden § 571. Anm. 2. The contrary 
opinion is newly put forward by I. F. A. Diedemann obs. iar. civ. de damno 
et pauperie. Lips. 1804. cap. 1. 

t L. 2. § 4. de leg, Rhodia (14. 2.) L. 74. § 1. de evict. (21. 2.) L. 25. § 2. ad 
sot. Treb. (36. 1.). 

^ L. 15. de vi et vi arm. (43. 16.) L. 48. § 4. de furt. (47. 2.) L. ult. de 
condiot. furtiv. (13. 1.) L. 13. de negot. gest. (3. 5.) L. 11. §. I. locat. (19. 2.) 

X The following passages are more especially relied upon L. 68 de R. 

(6. 1.) li. 4. § 4. L. 5. § 3. de in litem iureiur. (12. 3.) L. 16. § 3. de pignor. 
(20. 1.) L. 40. pr. de damno infect. (39. 2.) L. 54. pr. mandati (17. 1.) L, 2. 
0. de in lit. iur, (5. 54.). Thomasius Diss, cit. cap. 3. For somewhat 
different opinions see Wehrn 1. c. § 64. Gliick Pand. B. 4. § 333. Nr. 2. 
Contra Schbman vom Scbadensersatz 2. B. 90 — 95, 
y L. 6. § 2. de operio. (7. 7.) L. 33. ad Leg. Aquil. (9. 2.) L. 63. pr. ad leg, 
Falc. ig5. 2.), Oorasius misc. cap. 6. miso. 1. F. L. Wirsohinger iiber das 
iuramehtum in litem. Landshut 1806. § 66. 68. 82, 83. Drummer Theorie 
des Wurderungseides. Bamberg 1806. 30. Miihlenbruch Pand. B. 2. § 369. 
Yangerow Leitfaden § 571. Anm. 3. see contra Schoman vom Schadensersate 
2. B. 154. Gliick Pand. 12. Bd. 421—437. GesterdingNachforsch. 1, Th. 
27 — 44. Scbweppe R. Priv. R. 1. B. §. 203. F. 0. Schwarze in Zeitsch. f, 
Rechtspflege f. Sachsen B. 4. Leipz. 1844. Nr. 17. 

^ L. 4. § 4. L. 5. § 3. de in lit. iur. (12. 3.) L. 2. Cf. eod. (5. 53.). 
a L. 1. pr. de in lit. iur. (12. 3.) Dnterholzner Schuidverbaltnisse B. 1. § 
129. Sohroter in Linde Zeitschr, B. 7. 395. 

Against the limitation of this oath to actions in which restitution or exhi- 
bition is sought see (L. 68. de rei vind. (6. 1.) L. 5, pr. deposit! (16. 3.) 
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can only be obtained from external sources. Of course in order 
that sucb compensation may be demanded tbe requisite degree of 
negligence must be imputable on tbe general principles relating to 
euljpa, 

6. No one is answerable for damage caused by another^ 
unless be be bounds and be in a position to prevent tbe damage/ 
or unless be wrongfully urge tbe other on.® 

§ 168 . 

Condicti) triticaria.— It is very commonly believed tbat in trans- 
actions jtricti juris, no damages could originally be recovered^ 
but tbat at a later period an action for this peculiar pui’pose was 
introduced under tbe name c^E tbe eondictio triticaria.^ It is more 
probable, however, that tbe triticiiria merely expressed that the 
condidio was adapted for tbe recovery not of a certain sum of 
money, but of something else.® Tbe question is wholly immaterial 
in a practical point of view, since, whatever tbe nature of the trans- 
action, a right to damages is now recognised, and the remedy for 
them is no longer known by any technical name.^ 

E. INTEEEST. 

^ § 169 . 

By interest {usi^rm) is meant tbat which a person is bound to pay 


Sohroter loo. cit. 362. Savigny System. B. 5. app. XIII. Nr. 3.), see Unter- 
holzner Schuldverhaltnisse B. 1. § 130. Puchta Oursus B. 2. p. 182. 
Sintenis Oivilrecht B, 1, § 29. p. 275. 

c L. 5. § 13. L. 19. 20. commod. (13. 6.) L. 41. locat. (19. 2.) L. 31. pr. de 
act. emt. (19. 1.) L. 20. commun. divid. (10. 3.). Wehrn § 2. Yoet yomm. 
L. 10. T. 3. § 4. 

d For different theories see Noodt Comm. L. 13. T. 3. Leyser Sp. 150. 
Westenberg de canss. obi. Diss. 7. c. 5. Waohendorff de cond. tritic. (in 
his trias Diss. Trai. 1730). Strauoh de eod, argum, len, 1670. Weiske 
Rechtslexikon B. 2. p. 909. 

e L. 1. de cond. trit. (13. 3.) Comp, with L. 12. denovat. (46. 2.). Thomasius 
ad Huber L. 13. T. 3. § 1. Oocceii 1. 0. L. 13. T. 3. qu. 1. Pufendorf T. 2. 
Obs. 41. Gliick Pand. 13. Bd. § 843. Cans Obligationenrecht 48 — 56. 
65--.80. 85-88. Bubo Erklar. der L. 2. 3. 4. 85. deV. O. Berlin 1822. p. 
22—32. 54—87. Savigny System B. 5. app. XIY. Nr. 33—39, 

^ Oocceii 1. o. qu. 11. 
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by way of remnneration or damages for tlie permitted or nnper- 
mitted use of the fungible things of another ; the payment being 
made in things of a like nature with those enjoyed and at some 
general rate fixed by law or agreement.^ 

§ 170 . 

If there were no special positive laws relating to interest the 
obligation to pay it would be necessarily referred to the same 
sources from which other obligations spring, and the rate of 
interest payable would be considered entirely matter of Agreement. 
But the Mosaical and the Canon laws prohibit the takirjig of any 
interest,** and even if we neglect both of these and tuim to the 
Eoman or German law, we shall find many special provisions 
which relate both to the cases*in and the rate at which interest is 
payable. These laws deserve a close examination. 

§ 171 . 

The sources of an obligation to pay interest are as follows 

I. All the usual sources of obligation ; consequently — 

1, Agreements (usurm conventionales) ; but by the Eoman law, 
an obligation to pay interest could not be effecttjallj imposed by 
a pactum adjectum^ if the principal transaction was by its nature 
gratuitous.*' 

2. TJiipermitted transactions {usurce punitorice);^ hence interest 
is payable — 


E L. 13. § 20. de act. e. v. (19. 1.) L. 3. § 4. L. 17. § 8, h. t. (22. 1.) L. 23, 
25. Gk h. t. (4. 32.). See especially 0, Salmasius de modo nsuyar. Lngd. 
Bat. 1639. I. F. Gronovius de nsuris centesimis et foenor. uuciar. ibid. 167L 
G. Foodt de foenor© et usur. (in opp. T. 1.). 

Tit*. X. de nsuris (5. 19.). Compare I. H. Boehmer I. E. P. L. 5. Tit, 
19. 1. D. Michaelis d© mente et ratione legis Mos. nsur. probibente. Erf. 
1746. 

^ See generally A. D. Weber Vers, iiber das Civ. E. ISTr. 3, Fritz Erlaut. 
Hft. 3. p. 23.--33. Rudorfi gem. Civihecbt § 219. 

L. 3. C. de nsur. (4, 32.). Weber loc. cit § 4. The exceptions are found 
in L. 5. § 1. L. 7. de nantico foenore (22. 2.) L. 30, h. t. (2'1 1.) L. 12. 23, 
0. h. t. (4 32.) Xov. 136. c, 4 5. Noodt L. 3. c. 2. 

® Against this division see Unterholzner Schuldverhaltnisse B. 1. § 156. 

20 
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A. Except in ti'ansaction stricti juris by every delaying debtor 
{usurm morcB};^ 

B. By every one who wrongfully prevents another from 
employing his own money 

C. By every one who^ being entrusted with another personas 
money^ neglects it 

D. By every one who^ not being authorised so to do^ uses the 
money of another person for his own benefit.^ 

8. Independently of the above sources^ an obligation to pay 
interest arises by virtue of general law — 

A. From pollicitations f 

B. From testamentary dispositions ;* 

0. Where a person does n^t lend his money out for employment^ 
but himself employs it usefully for the benefit of another 

D. Where interest is obtained by using another’s money^ not 
in an unlawful way but still, under such circumstances that he 
who obtains the interest has no right to apply it to his own use.® 

11. Special legal provisions by which— 

1 . Minors, in case of every deferred payment by their debtors/ 


® L. 22. de donAt. (39. 5.). Koodt L. 3. c. 12. This as well as what is 
referred to in note h is now obsolete. Grass Collat.linr. E. Sect. 6. I. F. 
Hombergk zu Yach de usur. in contract, strict, inr. sec. reo. imp. de A. 1600, 
§ 139. Marb. 1730. 

n L. 24. depos. (16, 3.) L. 32. § 2. h. t. (22. 1.). Hartitzsoh Prakt. Bechts- 
fragen. Leipz. 1840. Nr. 454. 

o Arg. L. 33. pr. ad L. Aqnil. (9. 2.). Leyser Spec. 244. m. 5. Buchholtz 
jurist. Abb. 169. 170. Note 1. 

P L. 19. § 4. de neg. gest. (3. 5.) L. 7. § 3. L. 15. L. 58. § 1. de admin, tutor. 
(26. 7.). • ^ 

« L. 38. de neg. gest. (3, 5.) L. 28. in f. depos. (16. 3.) L. 10. § 3. mandat. 
(17. 1.) L. 1. § 1. h. t. (22. 1.) L. 7. § 10. 12. de admin, et per. tut. (26* 7.) 
li. 1. 0. de usur. pup. (5. 66.). 

^ L. 10. de pollic. (50. 12.). 

s L. 3. § 6. de ann. legat, (33. 1.). 

^ L. 2. L. 19. § 4. de neg, gest. (3. 5.) L. 12. § 9. mandat. (17. 1.) L. 67. § 2. 
pro socio (17. 2.) L. 3. § 1. 4. de contrar. tut. act. (27. 4.) compared with 
L. 10. § 5. de in rem verso (15. 3.). 

^ L. 19. § 4. de negot. gest. (3. 5.) L. 10. § 3. mandat. (17. 1.). 

3^ According to Madai Lehre v. d, mora 152. only in legacies and bonae 
hdei contractus. 
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even tliongli tliey be not cbargeable witb. delay^ can claim 
customary interest 

2. The Pise is empowered to demand 6 per cent.^ even in tbe 
absence of any contractj but is never bound to pay interest except 
wben succeeding to some other person bound to pay it f 
• 3. The buyer of a thing (not on credit) is^ even though he be 

not chargeable with delay, bound to pay interest from the time 
the thing is delivered until its price is paid or duly deposited f 
4. Whenever intei'est has been for ten years paid on capital, 
the right to which is not disputed, that same interest is held, 
at least by many persons, to continue payable 

6. No interest is however payable in respect of the withheld 
produce of a thing to be restored,® cC^cessio accessionis non datur ; 
but an exception was made jLn favour of an heir in respect of 
produce derived before the litis contestation 

Interest in all the above mentioned cases, except in those 
distinguished as I,, 1, 2, and 3, A, B, is called nsurcB legaleSn 

§172. 

Rate of interest.— The rate of interest may be fixed either by 
agreement or by legal enactment. 

Where interest is payable by law, intei’est at a rate not higher 


y L. 87 § 1. fie leg, % (31.) L. 26. § 1. fie Meio. lib. (40. 5.) L. 3. 0. in 
quib. causs. in int. rest, non est nec. (2. 41.) L. 5. 0. fie act. e. v. (4. 49.) 
Weber loc. cit. § 3. According to many there is an exception when tho 
debtor is not aware of the fiebt, Miiller afi Leyser Obs. 439. 

^ L. 17. § 5. 6. L. 43. h. t. (22. 1.). But see P. Gr. L. W. Waldeck Oontro- 
yersen-Entscheidungen. 1. Th. 143 — 154. 

a- Vatican. Eragm. § 2. L. 13. § 20. de act. e. v. (19. 1.) L. 6, 0. eod. (4. 49.) 
L. 18. § 1- h. t. (22. 1.) L. 2. 0. eod. (4. 32.) compared with Sfcruben 4. B. 
102. Bed. Pufendox’f T. 3. Obs. 170. Muller ad Leyser Obs. 437. Weber 
loc. cit. § 7. 

Especial reliance is placed on L. 6. pr. § 1. h. t. (22. 1.) compared with 
L, 7. 0. eod. (4. 32.) L. 28. 0. de pact. (2. 3.). For the different opinions 
see Leyser Sp. 143. m. 7. 8. and Wernher lect. comm. L. 22. ff. 1. § 9. 
Gesterding alte und neue Irrthiimer Nr. 1. Gliick Pand. 21. B. § 1130. W. 
Muller civ. Abh. Giess. 1833. Nr. 6. H. Keller in Sell Jahrb. B. 3. Nr. 5. 

c L. 15. h. t. (22. 1.) compared with L. 51. § 1. de hered. pet. (5. 3.) L. 18- 
de his quae ut indign. (34, 9.), Noodt L. 2. c. 12. 
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tian wiat is allowed by law is termed legal {legaleS) legitirtim)^ 
and tbat wHcLl is higber is illegal (ilUcitcBj mordentes), 

Tbe rate of interest wMcb in doubtful cases is fixed by'nsagej 
or some otber way besides law and contract^ is called customary. 

Tbe rate of interest wMcb is payable by contract may be fixed 
or not by tbe terms of tbe contract ; if it be not fixed tbe. 
customary rate of interest is to be paid if it be fixed and tie 
capital is to be ^repaid with interest at tbe stipulated rate on!a 
day named^ tbe same fixed rate of interest continues payabloj 
eyen after tbe day is passed^ so long as tbe capital remains due.® 


§ 173 . 

Illegal interest.—Tbe most? important principle relating to 
interest is that certain rates of interest only can be made payable 
by agreement^ and tbat tbe rate of interest payable otherwise than 
by agreement is also limited in amount. Tbe most modern 
doctrines of tbe Eoman law are : 

L With respect to interestmade payable by agreement : ^ersonce 
ilhistresy and others of higher rank cannot stipulate for more than 
4 per cent.j merchants not more than 8 per cent.^ and other 
persons not more than 6 per cent. Interest at tbe rate of 12 per 
cent, (nauticum foenus) is allowed only when payable for insurance 
against tbe perils of tbe sea {pecimia trajectitia) or of other 
dangerous places/ or where tbe debt consists of some fungible 
thing other than money As a general rule then, 6 per .cent, is 
tbe highest rate of interest which can be made payable by 
agreement even to the Fisc.^ 

II. With respect to interest payable by way of penalty or 
otherwise than as above^ 6 per cent, is the general limit but a 
person who is in a position to demand interest by way of penr:ilty 


^ L. 34. de E. I. (50. 17.). Voet Comm. L. 22. T. 1. § 8. 

® Arg. L. 13. § ulfc. locafc. (19. 2.). Oarpzov. P. 2. 0, 30, def. 5. 
f L. 5. de naut. foen. (22. 2.). Noodt L. 2. c. 7. Stryk U. M. P. L. 22. 
T. 2. §. 2. see especially M. H. Hudtwalker de foenore nautioo Eomanormn,. 
Hamb. 1810. Weiske Eechtslexikon yol. 4. p. 318. 

K L. 23. L. 26. § 1. 0. de usur. (4 32.). . NToodt L. 2. o. 8. 

^ L. 3. 0, de flsci usur. (10. 8.), 
i L. 26. § 1, 0. oife. 
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c*ati require a Mglier rate if lie can siow tliat"6 per oenL is 
inadequate under the circumstances of the case if he fails to 
show this there is no law to prevent him from insisting upon 
the legal rate of interest.^ 

These general rules which are laid down in the Code are subject 
to certain exceptions.”^ There are special laws by which 12 per 
cent, is payable — 

1. By him who does not obey a legal judgment within four 
months after its publication 

2. By him who refuses compensation for that which is expended 
by another upon a thing belonging to both f 

3. By him who, not being authorised so to. do byianothei', 
fraudulently and of his own accord applies to his own use the 
money of that other.^ 

There are also some cases iif which only 4 per cent, is payable.^ 

§ 174. 

By the laws of the German empire the only invariable rules are 
that the purchaser of a perpetual annuity cannot demand more than 
5 per cent, for his capital,*" and that in case of a loan remaining un- 
paid after the time fixed for its repayment 6 per cent, is also the rate 
of interest recoverable, unless it can be shown that that rate affords 


k L. 3. de in lit. iureiur. (12. 3.). Contra Malblano de eo quod interest 
Tub. 1801. § 8. 

1 Stryk cautel. contr. S. 2. c. 1. § 26. Contra Lauterbaoh coll. L. 22. % 1. 
§ 24. Hof acker princ. iur. it. Gr. T. 3. § 1848. 

Hov. 158. pr. Those therefore are wrong who in consequence of It. 26. 
G. oit. think with Yoet L. 22. T. 1. § 2. that the special laws are repealed, 
L Sljauch de centes. usur. len. 1672. p^. 51. 52. 
n L. 2. 3. 0. de usur. rei. iudio. (7. 54.). 
o L. 4. G. de aedifio. privat. (8. 10.). 

P L. 7. § 4. L. 54. de admin, tutor. (26. 7.) L. 38. de negot. gest. (3. 5.). 
Strauchl. 0 . A.D. Weber cU, §6.hrotell. GliickPaud. 15. B. § 955.p,294. 
225. See contra Yoet 1. c. § 2. I. G. Bauer de usuris sorti imputaud. vel 
repetendis. Lips. 1760. (op. T. 1. n. 26.). Puchta Baud. § 228. Note aa. 

« L. 3. § 2. ad. Leg. Palo. (35. 2.) L. 12. pr. 0. de her. pet. (3. 31.) Nov. 2. 
0 4 Nov. 22. c. 40. § 4. 7. Nov. 34. Buchholtz jurist. Abh, Nr. 23, 

k Pol. 0. 1530. Tit. 26. § 8. B. Pol. 0. 1548. Tit, 17. § 8. E. Pol. O, 
1577. Tit, 17. § 9. Tit. 20. § 6. [The translator is not sure that a perpetual 
annuity is what the author means.] 
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an inadequate compensation.® This same rate of interest is made 
payable upon all debts contracted during the thirty years war.* 

The above rule respecting annuities may he fairly extended by 
the argimentum ah ahsiirdo to all cases in which interest is stipu- 
lated to be paid^ but if this extension be deemed unwarrantable the 
following additional rules require to bo stated : 

1 . Only in cases of purchases of annuities can 5 per cent, be 
made payable by agreement 5 in all other cases the Canon law 
will applyj and consequently all interest must be deemed pro- 
hibited f 

2. Only in cases of loan is the rate of interest for deferred 
payment 5 per cent. ; all other transactions and breaches of duty 
for which interest might be payable fair within the absolute 
prohibition contained in the Canon law. 

If ^ on the other hand it be held, in accordance with practice, that 
the law above I’ef erred to fixes 5 per cent, as the general rate of 
interest, whether payable by virtue of an agreement or otherwise,* 
then that law must be deemed to apply to those cases in which, by 
the Eoman law 12 or 8 per cent, may be agreed to' be paid, 
as also to those in which 12 per cent, is payable without any 
agreement, but not to cases of naivticum fcBnus^ for they are not 
purely cases of interest and do not come within the prohibition.^ 


s Dep, Absch. v. 1600. § 139. 
t J. E. A. v. 1654. § 174. 

« In the confusion which exists with respect to this, it has been forgotten 
that a law totally repealed does not come again into operation because some 
portion of it is re-enacted, see Savigny System B. 1. § 42, Note e. I. G. v. 
Meiern Ged. v. der Eecbtmass. 6ten Zinsthlr. Hannov. 1732. and Ms 
Antwort auf die sogenannte Eesultat, d. Meierscben Gedanken 1 734. Hufeland 
Beitrage 1. Hft. Nr. 2. Hugo Oiv. Mag. 2. B. Nr. 7. Dana Handb. d. P. 
priv, E. 2. B. § 204—206, Eefutation der Meierschen Gedanken. Frkf . &. 
Leipa. 1734. Gerstlaoher Handbuch d. D. Beicbsges. 10. B. 119. Weber 
liber die nafe. Yerb. § 65. Nr. 3, Fritz Erlaut. Hft. 3. p. 46— *63. 

X Dana loc* cit 205. 

y See contra Leyser Sp. 244. m. 7. Wernher P. 6. Obs. 316. Schweppe B. 
Priv. E. 1. B. § 197. and in support of the text see Lauterbach OoHeg. L. 22. 
T. 1. § 23. Heilfeld iurispr. for. § 1335. Hommel rbapsod, Obs. 718. 
Muller ad Leyser Obs. 438. and to some extent Stryk TJ. M. P. L. 22. T, 1. § 
14. 15. But see Tbibaut oivilist. Abh. p. 122 — 124. 
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It is Held by some that more tHan 6 per cent, may be promised 
to be paid in any transaction wMcli is undertaken fmm ’mere 
liberality.^ 

§ 175. 

. In Grermany many contracts very similar in tbeir nature to 
interest contracts Have become common ; sucH are^ for example^ 
contracts relating to insurance and life annuities ; aSj However^ 
sucH transactions are governed by laws purely German and are 
wHolly independent of any principle of Eoman law, this is not the 
place to treat of them. 


§ 176 . 

Interest limited by Capital.— A second very important rule is, 
that accumulated interest exceeding in amount tHe capital on 
wHicH it is payable (ultra alterum tantum) cannot be demanded.^ 
THe later laws wHicH extend this rule to interest already paid 
are unglossed and do not extend to Germany,^ THe above rule, 
moreover, it is tHougHt, does not apply — 

1. To a debt owing to a town , 

2. To a case in wHicH the debtor defers payment, and tHe 
creditor can show that repayment of the capital with an amount 
of interest equal to it does not afford sufficient compensation f 
but this opinion seems unwarranted. 

It is clearly erroneous to Hold witH some persons* that tHe 
rule now alluded to Has ceased to be applicable at all ; such a 

^ Wernher lect. comm. L. 22. T. 1. § 8. Muller 1. c. Obs. 441. 

a L. 26. § 1. de cond. indeb. (12. 6.) L. 9. pr. h. t. (22. 1.) L. 4. § 1. de naut. 
foen. (22. 2.) L. 10. 0. de usur. (4. 32.). Generally I, P, de Ludewig de 
different, iur. B. et G. in usuris, praeserli. ultra alt. taut. Hal. 1740. I. G. 
bangsdorf von den usuris ultra alter, taut. Manhem. 1778. W. Sell. Jahrb. 
B. 1. Nr. 2. 

^ L. 29. 30. 0. de usur. (4. 32.) Nov. 121. 138. Pufendorf T, 1. Obs. 14. § 
4. That the prohibition has now entirely ceased is the opinion of Gluck Pand. 
•21. B. 106, 107. ; but the Canon law and Roman law do not differ as to the 
Froliihition of usury. See Yoet Comm. L. 22. T. 1. § 19. 

® There is no authority for this ; but the unglossed Nov. 160 is usually 
thus understood. 

Muller 1. c. Obs. 445. But see Yangerow Leitfaden § 571. Anm, 4. 

® See Miiiler 1. c. Obs. 443. and as agreeing with him on other grounds 
Glllck Pand. 21. B. 107—115. 
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doctrine is neither founded upon the pretended peculiarity of the 
German constitution^ nor upon the ancient usage of the imperial 
courts. It is also erroneous to hold with others^^ that interest 
must still be payable after it has equalled the amount of the 
principal if the interest is due by virtue of a judgment;^ or if the 
debtor is guilty of fraudulent delay or if with his creditor's money, 
he has bought something yielding profit;* or if he has to pay a 
yearly annuity by way of interest;*^ or if the contrary were agreed. 
It is not, however, denied that the principal may be more than 
doubled by the interest being paid and then re-lent as new capital / 
but this is no exception to the rule in question. 

•§ 177. 

Compound interest.— The last imjfortant rule is that compound 
interest {anatocismus) is illegal. The prohibition extends as well 
to agreements that unpaid interest shall be added to the original 
capital {anatocismus conjunctus), as to agreements that such 
interest shall be left in the hands of the debtor as an entirely new 
capital {anatocismus sejoaratus). The present rule has no excep- 
tion it applies even 'where by novation one creditor or debtor 
takes the place of another f but it does not apply to cases in 
which in point of fact interest is not made payable on interest as ; 

1. Where, without any intention of fraudulently evading the 


f Laugsdorf loc. cit cap. 1. Stiruhen 1. B. 123. Bed. Pafendorf T. I. Obs. 
14. Wernher P. 8. Obs. 309. Mevius P. 7. Dec. 2. 3. 4. 

g For this does not afiect the nature of the Obieoti litis. L, ult. 0. de usur. 
rei iudicatae (7. 54.). Lauterbach 1. c. § 27. 
h For usury laws ought even to prevent the ruin of bad citizens. ^ 

^ We have only to ask whether a person who enjoys such profit is on that 
account to be under a liability limited only by the demand mad© against him. 

^ The ordinary reason given that here the capital is irredeemable is 
juridically speaking unsatisfactory, 
i Hellfeld iurispr. for. § 1134. 

» L. 23. 0. de usur. (4. 32.) L. 3. pr. 0. de usur. rei iud. (7. 54.) Meditat. 
fiber versch, E. M. 2. B. "Nr. 63. Struben 5. B. 64. Bed. Berlioh P. 2. Deo. 
268. gives a number of exceptions on equitable grounds. But see H. d© 
Cocceii de anatocismo. Sect. 5. (Bxerc. T. 1. la, 87.). Franzkeresol. L. lo. 10. 
^ li. 28. 0. h, t. (4. 32.). Oocceii 1. o. S. 2. § 2. 14. Oramer Obs. iur. un. 
T. 4. Obs. 1239.] See contra Wernher P. 5. Obs. 16. 
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i interest is in fact paid and tlien re-lent f for hj payment the 
character of interest is lost : 

2. When one person has to pay interest on the debt of 
another P 

S. In cases of such annuities as do not in fact partake of the 
•nature of a per centage but it is otherwise where a person relies 
on the pecuniary interest he can show himself to have in the matter 
in question,^ 


§178, 

Effect of usury, — Usury being considered as forbidden by the 
Deity no one can renounce even by oath the protectioa thrown 
upon him by the laws which prohibit the taking of high rates of 
interest f and all transactions serving as a cloak to usury are 
void."^ Prepayment of interest is, unless made for usurious 
purposes, considered legal,^ and only prevents the creditor from 
calling in his principal until the time for which such interest is 
payable has elapsed.* 

If illegal interest has been paid, then ; 

1. If the debtor still has the principal and he has, whether 
knowingly or not, paid too high a per centage, the principal itself 
is by the payment of the excess i^so jure diminished/ 

2. If by mistake more interest than is due is paid either at or 
after repayment of the principal, the excess can be recovered as 

Gocceii 1. c. § 3. 4, 

P L. 7. § 12. L. 9. § 4. d. de admin, tutor. (26, 7.), Mevius P. 6. Dec. 328. 
P. 8. Dec. 249. Sfcruben 5. B. 56. Bed. See an anomalous case in Thib. 
Syst. § 806. 

Berlich 1. c. n. 29. and some others except annuities entirely. 

^ 5* d® Cocceii Diss. cit. Sect. 4 § 5. sel contra Berlich P. 2. Concl. 38. n. 33, 
® cap. 6. X. de iureiur. (2. 24.) cap, 13. X. de usur. (5. 19.), E. Pol. 0« 
1577. Tit. 17. § 8. Oocoeii 1. c. S. 1. § 20. 

t E. Pol. 0. V. 1577. Tit. 17. § 8. Leyser Sp. 247. 0. P. "Walch de nsiirar. 
pravitate sub palliat. transact. len. 1773. Madihn Miscellen 1. Sch. Xr. 14. 15. 

^ Pufendorf T. 3, Obs. 68. Miiller ad Leyser Obs. 486. G. J. P. Meister 
praet. Bemerk. 1. B, Xr. 2. Gliick Pand. 21. 70 — 74. 

^ L. 57. pr. de pact. (2. 14.) L. 2. § 6. de doL mal. et met. except. (44. 4), 
y L. 26. § 1. 0. de usur. (4. 32.). A. B. Weber de usur. iudeb. soiut. (now 
in hjs Yers. 1. B. Xr. 4) § 23. Gottschalk dis. For. T. 3. nr. 32. Other 
modes of reckoning are supported by Leyser Sp. 245. m. 10. Muller I. c, 
Obs. 440, K, Edder Abhandl, Giess. 1833. p, 84. 


21 
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money paid tliongli not due.^ From the general principles already 
adyerted to (§ 79)j it might be shown that the capital is ipso jure 
reduced by an intentional illegal payment of interest, and that 
any excess advisedly paid contrary to law after the return of the 
principal can be recovered back but there are also special l.aws 
to this effect.^ 

The doctrines relating to the penalties incurred by bi'eaches of 
the usury laws belong to Criminal Law. 

§179. 

Mode of payment. — Unless there be some stipulation to the 
contrary expressed or implied, interest is payable in Jdnd, the 
same as the capital.® As interest is only an accessory no action 
lies for it if the action for the primcipal be extinguished, unless 
the duty to pay interest has some independent foundation, which 
is now considei’ed to be the case if there be any contract for its 
payment.*^ 


§ 180. 

Cessation of interest— The obligation to pay interest ceases ; 

1. Upon payment, or that which is equivalent to payment, of 
the principal f 

2. \¥hen the accumulated interest is equal in amount to the 
principal / 

3. By the so-called purgatio morm (§ 98), when the interest is 
payable on account of delay ; 

4. By a release express or implied.^ The last occurs when for 


^ L. 26. pr. § 2. de condict. indeb? (12. 6.) 

For usury is probibited with a view to benefit debtors. 

L. 18. 0. de usur. (4 32.) cap. 6. X. de iureiur. (2. 24) cap. 13. X. de 
usur. (5. 19.) Gottscbalk disc. for. T. 3. nr. 32. Tbibaut Yers. 2. B, 5. Abb, 
Ur. III. 

« Leyser Sp. 243. m. 3. compared with Miiller Obs, 483. 

^ L. 26. pr. 0. b. t. (4 32.). Mevius P. 3. Dec. 420. 8truben 1. B. 63. 
Bed. Qnistorp Beitr. n, 58. Uoodt L. 3. c. 14. Arobiv. fiir civilist. Praxis 
1, B. Ur. 17. See ante § 156. 

L, 7. b. t. (22. 1.) L. 19. 0. b. t. (4 32.), 

^ See ante]§ 176. Uote a. 

« L. 17. § 1. de usur. (22. L). 
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several years (but for bow many is nowhere stated) the debtor has 
paid less than the stipulated amount of interest^ for then be need 
only in future pay as much as be bas been accustomed to pay.^ 
If a debtor is unable to pay interest in consequence of being 
aiTestedj tbe creditor suffers if bebasbimself unlawfully occasioned 
.tbe arrest^ but otherwise tbe debtor is not excused unlevss upon 
tbe grounds explained in § 96 when treating of delay.* 

F. INTEEUSUEIUM. 

§ 181. 

MsGornit’-^Inferusiirium^ or commodum reproeserdatiouis/ is 
diffei’ent from interest. When a debtor pays with the assent of 
bis creditor a debt before it is due and that debt bears no interest^ 
tbe debtor may require to be allowed something by way of 
discount for tbe advantage thus accruing to tbe creditor. This 
allowancefor early payment {reprcesentatio)iQ texmei Intenisiir'mm, 
Tbe amount of allowance upon which tbe debtor can insist is 
much disputed. According to Pinkard™ and CarpzoVj'^ tbe 
allowance is tbe customary rate of interest from tbe day of 
payment up to tbe day originally fixed for payment. According to 
Hofmann<> tbe allowance is tbe difference between the whole 
amount which tbe debtor would have paid on tbe day named; and 


L. 13: pi'. 1. c, L. 5. 8. C. eod. (4. 3*2.). GrlUck Comm. 21. B, p. 66—69. 
Hartitzch prakfc. Eeohtsfrageu. Leipz. 1810. hTr. 496. See contra Kritz Abk. 
liber Mafcerieii des Oiviirecbts. Leipz. 1824. Nr. 3. 

i For the different ideas see Strubeu 4. B. 102. Bed.' Pufeiidorf T. 3. Obs. 
170. Yoot L. 22. T. 1, § 19. Miiller ad Leyser Obs. 437. A. D. Weber 
Versuche III. § 7. Baumann comm, ad Jj. 13. de usuris. Lips. 1827. G ester- 
ding alte u. nctie Irrthximer 2. B. Fr. 14. IJnterholzner Yerjahrungslcbrc 
§ 260 — 337. Schweppe B. Priv. B. 1, B. § 194. 

^ L. 66. pr. ad leg. Pale. (35. 2.) L. 9. § 8 de poculio (15. 1 .) Fritz Erlaut, 
Heft. 3. p. 128-138. 

L. 1. § 10. ad leg. Falc. (35. 2.) L. 1. § 2. 12. L. 2. § 1. de dote prael, 
(33. 4.) L. 24. § 2. sol. matr. (24. 3.). 
m 0. H. Horn de interusurio § 13. 
n Carpzov P. 3. Dec. 275. 

o Gr, A, Hoffmann app. prud. oecon. P. 1. p. 383. Yon riebtiger Bereebu, 
des Interiisnrii. Leipz. 1735. J. H. W. Kirchhoff dc comraodo repraesenta-’ 
iionis Siiudiae, Yangerow Lcitfaden B. 3. § 587. 
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tkat sum wliick, witli simple interest for tke interyening tinxe^^ 
equals tliat amount [interiisiirium simplex). But neitlier of tkese 
principles of reckoning can be adopted. The only principle 
wkicb is correct^ at least tkeoretically and in general^^ is tkat 
stated by Leibnitz^'^ according to wkom tke debtor is entitled to 
deduct tke difference between tke wkole amount wkick ke would 
kave paid on tke da;y named, and tkat sum wkick, witk compound 
interest for tke intervening time, equals tkat amount. Tkere is 
kere evidently no infringement of tke law wkick prokibits tke 
taking of compound interest (§ 177).' Some persons consider 
tkat botk Hofmann^s and Leibnitz^ principles are correct, eack 
according to circumstances.® 


p L. 3. § 2. L. 88. § 3. ad L. Me. (35. «2.) contain refined distinctions for 
two cases. From one of them a rule which favours Hofmann’s view may b© 
historically deduced. Schrader civil. Abh. 2. Abthl. 147 — 190. Seuffert Erdrt. 
einz. Lehren Abth. 1, Hr. 19. F. Zacharili liber die richtige Berechnung- 
sart des Interusurii. Greifsw. 1831, has, by some confused ideas regarding 
AnatoQi&muSi come in effect to the same conclusion. 

<1 G. G. Leibnitz medit. iurid. math, de interusurio, in Act. erud. ann, 1683. 
p. 425. Weiske Ecchtsiexikon B. 5. 636. 

A. G. Kaestner progr. pro iustit. calculi interusur. Leibnit. Lips. 1747. 
Deutsches Museum 1783. 9. 10. St. Hommel Bhaps. Obs. 306. E. A. Lieben 
Gedanken fiber d. Frh. v. Leibnitz und Hofmann’s versekiedene calculos 
interusurii. Dresd. 1788. 0. Zimmermann fiber Anatocismus und Intei’u- 
surium. Frkf. 1797. Hr. 48— 133. 

s I. M. Sekneidt Spec, arithm. ad mater, de usuris, antickresi, interusurio 
®t yedit, ann. applicat. Herbip. 1784. 
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CHAPTER IV. 

OF THE FOIJNDATIOISr OF EIGHTS AND DiJTIES, 

— t 

DIVISION L OF THEIR CREATION AND EXTINCTION OTHERWISE 
THAN BY PRESCRIPTION. 

I.~THEIR CElgATIOF. 

1. Mediate and Immediate rights and duties. 

§ 182 . 

Eights and obligations can only arise by virtue of something 
external to the law.* As a general rule they do not arise in the 
absence of an exercise of will in some transaction^ bilateral or 
unilateral legal or illegal ; but a right or a duty may be annexed 
by law to some other kind of event.® If the foundation of a right 
or a duty be some event which cannot be expressed by any special 
technical word^ the right or duty is said to be immediate, or simply 

legey all other rights and duties being termed mediate.* This 
division -is, however, becoming less and less precise/ as is also 
the corresponding division, founded upon it, of actions into 
datives and nativm.^ In this portion of the work the general 
doctrines only which relate to expressions of will can be properly 
investigated.^ 

^ I. 0. Westenberg de caussis obligat. (op. T. 2, n. 3.). 

^ See for example Tit I. de oblig. quae quas. ex. contr. (3. 27.) Tit. I. de 
obi. quae quas. ex delict. (4. 5.). 

L. 1. pr. L. 52. pr. § 5. de 0. et. A. (44 7.). Thibaut Ters. 1. B. Nr. 
12. & 2. B. p. 25. 26. Unterbolzuer Schuld verbal tnisse B. 1. § 12. 

y Meurer Jur. Abb. n. Beob. 1. S. Nr. 1. Weber liber nat. V. § 
30--32. 

^ 1. A. Prommann callafcio act. dativarum cum nativis. Tub. 1683. 

Some of these doctrines more properly belong to the general principles 
respecting contracts ; sec the System § 368—434. 
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2. Legal transactions^ 

§ 183 . 

Formal, informal.— -Expressions of will from wMcli legal rela- 
tions arise, are termed legal events or transactions.^ If they 
are required by law to be in a particular form, they are said to be 
formal {legis actio in the old civil process, and generally act-us 
legitimus) In, certain formal transactions agency was not by the 
Eoman law allowed, nor could any condition or limitation of time 
be annexed to them.^ To such is the expression actus legitimi more 
particularly confined. In some of these transactions (as in 
successi@*ns by heirs) agency was not allowed, simply because the 
name of the principal himself had to be inserted in the formula, 
and the peremptory exclusiW of conditions and limitations' of 
time also arose from the pertinacity with which old forms were 
adhered to. Nevertheless, in other cases (as in the appointment 
of Guardians) these doctrines are reasonably explicable from the 
very nature of the transaction.® 


§ 184 . 

In every transaction it is necessary to distinguish between its 
essential, usual and unusual constituent parts {essentialia^ nahimlia^ 
accidentalia).^ The want of the first renders the transaction void. 
Both the latter may be absent ; but the absence of the usual' or 
presence of unusual parts will never be presumed.^ A complete ex- 
pression of will is an essential constituent part of every transaction.® 


There are many definitions, see v. Buchholtz jurist. Abb. Nr. 9. Schil- 
ling Instit. B. 2. § 69. 

c Gaii inst. 1. 184. lY. 12—31. 9^ 108. L. 123. pr. de R. I. (50. 17.) com- 
pared with L. 77. eod. L. 21. 0. dehaeret. (1. 5.). Dirksen Beitrage ifr. 4. 
Dupont in commentarium lY, Gaii. Lugd. Bat. 1822. 

L. 77. de E. I. (50. 17.) Yatican. Fragm. § 329. 

® Compare Maranus C. ad L. 77. de R. I, (op. T. H.). Aloiat parei’g. L. 3. 
c, 4. Ouiacii obs. L. 15. c. 16. Ritter ad Heinecoii histor. iur. L. 1. § 46. 
J. G, Bauer de aotib. legitimis. Lips. 1748. (opusc. T. 1. n. 14.). Hopfner 
de legis aotionibus et actibus legitimis (appx. to his commentary), 
i L. 27, § 3. de pact, (2. 14.) L. 6. § 1. L, 11. § 1. de act. E. V. (19. 1.) L. 3. de 
R. 0, (12. 1.) L, 72. de contr. empt. (18. 1.). Averanii int. L. 4. c. 12. n. 12 — 28. 

s L. 25. qui test. fac. poss. (28. 1.) L. 9. C. eod. (6. 22.), H. de Cocceii do 
rare circa actus imperfectos. Frkf. ad Y, 1699, Yinnil qu. seL L, 2, c. 17. 
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§ 185. 

The existence of any transaction as a matter of fact requires 
proofs and if the transaction consists of several others^ each one 
must he separately proved.^' If the essential parts of a transac- 
tion .be satisfactorily proved and established generally^ the 
observance of the requisite legal forms will be presumed! 

§ 186. 

Every transaction must^ in cases of doubt^ be in its proper legal 
form^ otherwise it will be invalid!^ The invalidity^ h«wevei% of 
one transaction does not extend to others in which the iequisite 
legal forms are duly observed^* unless the latter are only 
accessory transactions depending oA the essential parts of the 
firsts or unless the existence of •the first be absolutely necessary to 
that of the others; for in neither of these cases do the doctrines of 
conversion (§ 80) apply.”' On grounds of manifest equity a judge 
may dispense with the exact observance of legal forms in all those 
cases in which such forms are not imposed for the express pur- 
poses of protection (as is the case in testaments^ &c.)” The 
invalidity of a transaction continues® until some new event renders 
the transaction valid.^ 


§ 187 . 

Of present assent.— -There are four kinds of will in a judicial 
sense^ vk. : 

L. 13. § ult. de public, in rem act. (6, 2.). S. Genbilis de solennitat. 
quaten, in quoque act. intervenir. deb. vel interesse pi-aesum. Nor, 1617. 
Menooh de praesumt. L. III. pr. 132. 

i Gnmpare § 8. L de fideiussor. (3. 20.) L. 30. de V. 0. (45. 1.) L. 14. 0. de 
oontr. stipulat. (8. 38.) L. 25. pr. de adopt. (1. 7 .). Weber v. der Beweis- 
flihrung TI. n. 30. 31. 

It Aw^e§ 79.80. ^ s r 

1 L. 29. de nsnr, (22. 1.) L. 34, pr. L. 36. § ult. 0. de donat, (8. 54.) L. 

2. 5. 7. 8. 0. de inoffio. don. (3. 29.). 

m L. 27. fam. hero. (10. 2.) L. 7. § 1. de recept. arbitr. (4. 8.) L. 1. G. de 
posth. hered. inst. (6. 29.). 

n L 183. de E. I. (50. 17.). Compare Muller ad Leyser Obs. 5. 

0 § i. 2. 1, de inutil. Stip. (3. 19.) L. 83. § 5. de Y. 0. (45. 1.). Averan. 

interpr. L. 4. o. 22. ^ s .r i <» a ^ t 

p L. 1. pr. de reg. Oaten. (34. 7 .) L. 42. de usurp. (41. 3.) L. 4. § 32. de doh 
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ASSENT. 


1. Express^ wlien evidenced by word of montli^ by writing^^ or 
by gesture f 

2. Tacitj wlien evidenced otberwise f 

3. Presumed, when tbe existence of the will is not proved but 
is probable on general grounds 

4. Eictitious {cMsensus fictus)^ when tlie will being neitber 
proved nor presumable/ is nevertbeless treated as existing/ 

§ 188. 

No general rule can be given for the purpose of ascertaining the 
existenc-e of a tacit will/ but each case must depend upon its own 
particular circumstances. It can only be stated generally that no 
certain determination of will can be inferred from an ambiguous 
transaction,^ and that if only one c«)nstruction can be put upon it, 
the person whose will is in question, can avoid the consequences 
which would attach to his asent (but of course not a liability 
attaching on other grounds) by protesting that he does not in fact 
mean that which primd facie might be supposed.^ 

§ 189. 

Presumed consent being uncertain, cannot, as a general rule, 
give rise to any juridical relation unless there be some special law 


exc. (44. 4.) L. 4. 27. 65. § 1, de Bifcu (23. 2.) pr. I. de nupfe. (1. 10.). ' Savigny 
System B. 4. § 203. 

Q L. 38. de O. et A. (44 7.). 

^ L. 52. § 10. eod. L. 17. de novat. (46. 2.) L. 21. pr. de legat. 3. (32.) L. 
1. § 3. de adsign. lib. {38. 4). 

® R. T, Heyue de voluntatis taefte patefactae et praesnmtae vi. Di^g^dae 
184 j 0. Savigny System B. 3. § 134 132. 

* Schilling Instit. B. 2. § 86. 

^ L. 4 pr. L. 7. pr. in quib. cans. pign. tao. (20. 2.). 

3^’ L, 6, eod, L. 21. 0. de procurat. (2. 13.). Weber iiber die nat. Verb. § 24 
Savigny System B. 3. § 133. 

y L. 8. § 1. de proenr. (3. 3.) L. 16, de SCto Maced. (14. 6.) L. 2. § nit. solut. 
matrim. (24. 3.) L. 2. pr. ad munioip. (50. 1.) L. 1. 0, de filiisfam. (10. 60.) 
Noodt de pact. cap. 2. (Op. T. 1.) J. Q. B, Harlin v. d. still schweigenden 
Einwillignng. Tubing. 1814. 

» L. 2. § 1, L. 3. 4. 57. pr. de pact. (2, 14.), Struben 1. B. 107. Bed. 

- a Muller ad Leyser Obs. 572. 
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to that effect. Bat it is an important^ tliough not a iiniversal^^ 
rule^ that consent may be presnmed when one person conducts the 
affairs of another who does not dissent, and when a person, 
knowingly allows that to happen which it is his duty to prevent 
but, ^ of course, the person whose will is thus presnmed must be 
•capable of attending to his own affairs.*^ 

§ 190. 

EatihaMtion.-— A transaction invalid at first may become valid 
by the subsequent approval (ratihahitio) (§ 80) of him. who is or 
becomes capable of I’atifying it.® By a valid ratihabition an 
invalid transaction is as a rule^ so strengthened that it is to be 
deemed valid from the very first but the nature itself of a 
transaction unilateral at its commencement is not changed, even 
although the approving party may be as unable to contest the 
validity of that which he has ratified as if he had originally 
consented to it.^ Confirmation by the supreme power of a state 
may be regarded as a sort of ratihabition, but does not, in cases 
of doubt, alter the nature of the confirmed transaction.*' 


^ L. 142. de B. I. (50. 17.) cap. 43. de E. L in 6. (5. 12.). H. de Cocoeii de 
silentio (Ex. T. 1. n. 43.). H, Brokes Obs. 6. Cramer de taceute conaeii' 
tiente (Op. T, 2.). Gliiok Eechtsf. 2. B. Nr. 27. Gotz Beitr. 2. B. 4. St. 

m, 26. . 

c L. 5. C. ad set. Yellei. (4. 29.) L. 6. § 2. L. 18. mandati (17. 1.) L. 7. § L 
L. 12. pr. de sponsal (23. 1.) L. 12. de evict. (21. 2.) L. 38. § 1. de donat. int. 
V. et U. (24. 1.) L. 60. de B. I. (50. 17.). See too Savigny System B. 3. § 132. 
<1 L. 110. § 2. de B. L (60. 17.) L. 3. § 2. de tribut. (14. 4.). 

^ But not for example when the period for the transaction is expired, L. 
24.-«pr. ratam rem hab. (46. 8.). 

f For exceptions see L. 4. § 6. de offic. proc. (1. 16.) L. 65. § 1. de B. F. 
(23. 2.). which can be well explained by the nature of the jus publicm. 
Muhlenbruch Band. B. 1. § 100. 

g L. 7. 0. ad sot. Mac. (4. 28.) L. 25. 0. de donat. int. Y. et IJ. (5. 16.). 
See contra Hufeland Geist d. B. B. 1. B. 199 — 227, Giiick Band. 17. B. § 
1026. Fritz Erlauternngen 1. Hft. 203 — 205. 

^ ]j, 9. de neg. gest. (3. 5.) L. 20. § 1. mandat. (17. 1.) L. 60. de B. I. (50. 
17.) L. 3. 0. de B. Y. (3. 32.) L. 20. G. fam. here, (3. 36.) L. 3. 0. de contr. 
stip. (8. 38.). But see 0. T. Welcker ad L. 9. de negot. gest. Giess. 1813. 

^ L. 1. § 2. de reb. eor. (27. 9.) cap. 1. 3. 4. X. de confirm. (2. 30.). llevius 
B. 1. Dec. 6, P. 7. Deo. 232. Arch. f. civ. Brax. 4. B. Nr. 17. 
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EXTINCTION OE EI€HT8, 


II.-EXTINCTION OF EIGHTS AND DUTIES, 

§ 191 . 

Eights and duties considered with x'eference to their duration 
are governed by the fundamental rule that they continue to exist 
until some special chcumstance arises which causes them to ceasej,. 
and that they then cease so far only as is rendered necessary by 
such circumstan^je. As moreover rights may be exercised in more 
ways than one, actively or passively^ another fundamental rule is 
that a person who by agreement or law has lost only his liberty 
to sue is ndt thereby deprived of the other modes of exercising 
or enforcing his right.^ But it is specially declared that when a 
lawj framed only for the benefit of debtors^ deprives the creditor 
of his power of suing his debtor/ or gives to the debtor a defence 
to an action brought by his creditor, the whole of the latter^s 
right is extinguished.® These rules were not however logically 
carried out to their full extent by the Eomans.” 

§ 192 . 

According as the destruction of a right is entire or partial is 
its correlative duty utterly gone or only limited (milla^ reprobata 
or restricta.) A duty which is so utterly gone as to be deemed in 
strictness of law not to exist at all is iQxmQdi ipso j'lire nulla ; a 
duty which is only destroyed in so far as the person obliged can 
shield himself from a strictly legal claim by an equitable plea 
(ojpc excepUonis) is termed ineffioa^P 


^ Weber iiber die nafcurlicheYerbindliclikeit. § 91. 92. 

I L. 40. mandati (17. 1.) L. ult. 0. de neg. gest. (2. 19.). 
m L. 26. § 3. 7. L. 40. pr. L. 43. £. 54. L. 66. de condiot. indeb. (19(^6.) 
li. 9. § 4. ad sot. Maced. (14. 6.) L. 112. de E. I. (50. 17.) L. 9. G. ad L. 
Falcid. (6. 50.). Compared with L. 7. § 4. de pact. (2. 14.). But see Francke 
civilist. Abbandl. Gott. 1826. p. 65—78. In oases of doubt the defence is 
deemed to be allowed for tbe benefit of the debtor. Z. Buchei civilreohtl. 
Erort. Marb. 1832. 1. Hft. 25. See conti-a Guyet im Archiv f. civil. Brax. 
11. B. 78. Compare Kierulfi Tbeorie B. 1 185. 186, Not. 

n L. 5. L. 9. L. 33. do. cond. indeb. (12, 6.) L. 49. § 1. de fideiussor. (46. 1.). 
Gliick Band. 13. B. § 828. Voet Comm. L. 12, T. 6. § 4. 17. L. de Pfordten 
de obi, civilis in naturalem transitu. Lips. 1843. § 8. 9. 

o Ante § 8. L, 13. de iure dot. (23, 3.), Savigny System B. 4. § 202, 
gintenis Oivilreoht B. 1. § 24. . . 
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§ 193 . 

Causes of destruction.— Rights and duties which have once really 
arisen continue to exist, and even new circumstances under which 
they could not have arisen do not destroy them unless such 
circumstances render their enforcement impossible. ^ According 
*to general principles a legal relation {Bechisverhaltniss) is only 
destroyed by performance or its equivalent,"! or by new circum- 
stances which are inconsistent with its continuance.*’ 

III.-PRESERYATION OF EIGHTS AND DITTIES. 

§ 194 . 

If a person is apprehensive of losing a right by any event it 
may be advisable and necessary for him to protect himself either 
by protesting against a prejudicial interpretation of the event or 
by reserving his right.® If the event has by law certain necessary 
results they will ensue notwithstanding protestation but if they 
flow from a conclusion drawn from^the meaning of the transaction 
protestation will be effectual. Even in this case, however, no 
person can by protesting save himself from the consequences of 
his own free illegal act.*^ 

DTVIBIOl^ IL OF THE OREATIOH AND EXTINCTION OF RIOHTB 
AND DUTIES BY PEESOBIFTIOK 

I.-GEHEEAL HOTIOH OF PEESCEIPTIOH. 

§ 195 , 

A right, by virtue of its very nature, may be exercised or not 
without giving rise to any duty whether active or passive ; but to 


r § 2. I. de inutil. stip. (3. 19.) L. 140. § 2. de Y. 0. (45. 1.) L. 8f5. § 1. da 
B. I. (50. 17.). Averanii int. L. 4. c. 24. 

Thib. Syst. § 577. 

^ L. 35. de R. I. (50. 17.). Sintenis Civilrecht B. 1. § 25. 

® L. 34. de neg. gesfc. (3, 5.) L. 14. § 7. de religios. {11. 7.). I. Sfcraucli 
de protestation. len. 1668. S. Stryk de iure reservationum. Frkf. 1689» 
I. B. Wernher de reservato. Yit. 1726. Sintenis Civilrecht B. 1. § 18. Note 26. 

t It. 14. de publ. in rem act. (6. 2.). 0. Thomasius de protestatione ius 

protestantis non conservante. Hal. 1699. Idem de protestatione facto con- 
traria Hal. 1699. Waldeck Oontroversenentscheidungen 1. Thl. 155— 171. 
n H. 21. pr. d© acquir, vel om. hered. (29. 2.), Miiller ad Leyser Obs. 572, 
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tliis there may neyertheless be exceptions founded on legal 
grounds. 

If a right ceases to be exercisable merely because the 
encroachments of others have not been withstood^ or because such 
right has not been exercised within a certain time, the right is 
said to be lost by prescription (the word being here' 

used in its widest sense) 

Prescription is in general the direct consequence of some law 
{^rcBscrifptio sensu strido v. legalis)^ but it may be founded upon 
a judicial decision, a will, or an agreement {prcescri^tio judicialis^ 
testament^rla^ conventionalis).^ The time which must by law elapse 
before a right can be lost by prescription cannot of course be 
varied by any judicial decision, but may be either enlarged or 
confined by will or agreement if %e rights of third persons are 
not thereby affected. A judge therefore cannot ex officio declare 
a right lost by mere lapse of time ; prcesci'iptio longissimi temporiB 
(§ 203), is incapable, of being enlarged and must be officially 
noticed by a judge even if unasked."^ 


s: This unroman designation has originated from L. 2. L. 7. G. ne de statu 
(7. 21.) L. 1, § 4 eod. (40. 15.) L. 1. 0. de bon. matern. (6. 60.). 

y Tor the history of these doctrines see P. 0. Oonradi hist. usuc. et longi 
temp, praescr. (in his triga lib. quib. iur, usuc. iliustr.) Lips. 1728, Galvanus 
de usufr. c. 11. 12. C. H. Gros Gesch. d. Yerj. nach B. R. Gott. 1795^ 
Por the law see Eustathius de temporum iutervallis ; ex edit. Teucberi ; ed. 2, 
Lips. 1815, by E. Zaoliaria. Heidelberg 1836. Groslotius deusucap, (Otto 
Thes. T. 5.). I. Ravii priuc. univ. doctr, de praescr. o. not. Eichmann. HaL 
1790. I. L. Schmidt op, de praescr. praesert. circa pignus. leu. 1780. Qpp. 
T. I, E. G. Westphal Syst. des B. B, iiber die Arten der Sachen. Leipz. 1788. 
§ 497—839. Thibaut Schr. iiber Besitz und. Yerj. Tb. 2. 2. Aufl. Jena 1838. 
Label ow iiber d. Yerjahruug. Halie 1805. 1806. 2. B. 8. A. S. Kori Thqg^j'ie 
der Yerjiihrung nach. gemeinen und sachsischen Bechten. Leipz. 1811. 8. K. 
A. L. Unterholzner die Lehre t. d. Yerjahrung durch fortgesetzten Besitz. 
Bresl. 1815, Lie gesammte Yerjahrungslehre. Leipz. 1828. 2, B. 8. K. P. 
Reinhardt die usucapio u. praesoriptio des Bom. B. Stuttgart 1832. Savigny 
System B. 4. § 177. 178. 

^ S. Stryk de praescr. convent, ad L. Aemilius 38. de minoribus. 
a L. 31. § 22, de aedil. edict. (21. 1.) L. 2, C. de pact. int. emt. et vend. (4, 
54.) L. 3. 4. 0. de praescr. 30. ann. (7. 39.). Por the various interpretations 
put upon these passages see Rave § 167. Kori § 47. Archiv. fur civilist. 
Praxis 1, B. Hr. 28. 29. 10, B. p. 77 — 80. Pfeiffer praot. Ausfiihr. 1. B. 
Hr. 2. Unterholzner 1, B. § 2^ 188. Linde. Zeitschr. 2. B. 190. — 192. 
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§ 196 . 

Sorts of prescription.— 'Prescription is divided with reference to 
tlie right acquired into extinctiva and acquisitiva^ according as 
such right is the simple consequence of the extinguishment of a 
right of another person or is something more. 

The latter kind of prescription is again divided into translativa 
and constitutivaj according as the right acquired is the whole of 
the right of the person prescribed against or some other right 
merely opposed to it. Ffoescrijptio translativa is usually itself 
divided ; for in some cases a right is lost by mere non-user^ but 
in other cases only when somethings inconsistent with its ^xercise^ 
is done by others {usucapio lihertatis) ; in the former case there 
is what is termed extinctio juris per non usimif and in the latter 
prcescriptio extinctiva in speci»,^ 


II.-IMMEMOEIAL PEESCEIPTIOE'. 

§ 197 . 

Legal prescription, of which several sorts still require notice, is 
perfected in various pex'iods of time. A person who has not the 
capacity to acquire an advantage by the lapse of these periods 
is protected by what is called immemorial prescription {pr, 
morialis v, indefinita) ; the term immemorial being used to denote 
that the. time required to elapse is indefinite, and not, as in 
ordinary cases of prescription, a fixed and definite period (prce^ 
scriptio dejinita). Immemorial prescription® rests upon the 


A. G. Schroeter de temporis vi in actioaibus et interdiotis tollendis. len, 

^ li. 18. C. de postlim. (8. 5L)- See generally A. L. Hombergh zu Tacb de 
praescriptione extinctiva cum interitu iurium per non usum baud confanden- 
da. Marb. 1750. B. W. Bfeifier vex-mischte Auf satze. Marb. 1803. p. 272 — 341, 

« See A. Ookel de praescript. immemoriali. Alt. 1683. Halae 1707. H. de 
Gocceiide praescript. immemor. Heidelb.1706. (Exerc. T. l.n. 39.). I. P. Kress 
de genuina natura et indole vetiistatis. Helmst. 1734. & 1749. G. C. Neller 
idea praesor. immemorialis (op. P. 1. T. 3.). Pnfendorf T. 1. Obs. 151. NeuS' 
tetel & Zimmern Unters. 1. Bd. Kr. 5. 6. Krifcz Abbandl. iiber Materien des 
Oivilrecbts. Leipz. 1824. 146 — 231. B. W. Pfeifier praot. Ausftihr. 2. B. Kr. 1. 
Peculiar views are entertained by Dabelow 2. Bd. § 110—125. Contra Kori 
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principle^ recognised both by law and uniform practice/ that he 
who has been beyond the memory of man in the same uninter- 
rupted state must> solely on that accountj be regarded and treated 
as if he had acquired a right to be in that state by means of some 
valid transaction. Consequently it follows, that — ' 

1, All rights capable of being acquired at all, (although perhaps 
not by definite prescription) may be acquired, even without 
any title,® by infmemorial prescription,^ provided only they have 
been uninterruptedly exercised as rights.® 

The existence of the necessary state of things must if disputed** 
be proved. If the testimony of witnesses is relied upon they 
must be old, that is, according to the common opinion, not younger 
than. fifty-four,* and they miast prove that to their own knowledge 
the state of things has always existed as alleged, and that they 
never heard from their forefathers that they had knowledge of 
another and inconsistent state of things.*" Even jur amentum 

delatum is admissible,* and documents ought not to be rejected® 

§ 85. TJnterliolzner gesammte Yerjahrungslehre B. 1. § 140 — 150. § 299, 300. 
P. H. J. Schelling v. d. unvordenkl. Zeit. Miinchen 1835. Arndt’s Beitrage. 
Bonn 1837. Nr. 3. H. Buchka der unvordenkl. Besitz. Heidelb. 1841. Schmidti 
V. Ilmenau civ. Abb. B. 1. Jena 1841. Nr. 3. A. Friedlander die Lehre v. d. 
unvordenkl. Zeit. Marb. 1843. 1844. 

^ L. 3. pr. de loc. et itin. publ. (43. 7.) L. 3. § 4. de aqua quot. (43. 20.) L. 1. 
§ 23. L. 2. pr. § 1. 3. 7. 8. L. 23. § 2. L. 26. de aqua et aquae pluv. (39. 3.) 
cap. 26. S. de Y. S. (5.40.) cap, 1. de praescr. in 6. (2. 13.) Grold. BulleTit. 8. 
§ 1. 2. 5. 27, Tit. 28. § 5. Westph. Pr. Art. 4. Art. 9. § 2. Art. 15. § 2. 
B. A, V. 1548. § 56. 59. 64. B, A. v. 1676. § 105. As to the practice see Un- 
terholzner 1. B. 524—526. Pfeifier loc. cit. 80—95. Savigny System B. 4. 
§ 195 — 201. limits its application tg public law. 

® 'Bona fides is requisite as it has been considered by the Popes a m^ae- 
scrvpiio. PfeiSer loc. cit 28 — 35. Compare Savigny loc. cit. § 200 near the end. 

* Thibaut’s above mentioned essay, Th. 2. § 75 — 79. For an exception see 
Ooncil. Trident, Sees. 24. cap. 1. 

s L. 28. de probat. (22. 3.). Thibaut loc. cit, § 80—83. 

^ Savigny loc. cit. § 201. near the end. 

^ 0. A. Weiske quaest. iuris oivilis. Zwickau. 1831 . nr. lY . But see Savigny 
loc. cit. § 200. 

^ Thibaut loc. cit. § 84. 

^ Pufendorf T. 2. Obs. 55. This is denied by some, Pfeifier loc. cit, 59—67. 
Griluther princ. iur. Bom. T. 1. § 330. 

^ Savigny loc. cit 
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wketlier tliey are adduced for tKe purpose of supporting witnesses 
or without reference to them ; but in the latter case it must appear 
from the documents that the alleged state of things has actually 
existed for the two preceding generations. The evidence to be 
opposed to this must go to show either that the state of things has 
not existed beyond the memory of man or has not been uninter- 
rupted.*' There can be no question here of any interruptio civilis 
(§199) or of any restoration of a previously existing'state of things.'^ 

III.~I)EFINITE PBESCHIPTIOH AND ITS EEaUISITES. 

1. Acquisitive. 

A. A LAW. 

§ 198.* 

There can be no legal definite prescription^ whether to acquire 
or extinguish^ without some express law. For conclusions drawn 
by analogy are inadmissible on account of the singular (§ 84) 
nature of the provisions relating to this matter F and as it is 
nowhere declared generally that all rights can be acquired by 
definite prescription each individual case must be shown to come 
within some specific law. 

B. POSSESSION. 

§ 199. 

Secondly^ it is requisite that there be a continuous uninterrupted 
enjoyment of the positive or negative right prescribed for and 
the right must be exercised by a person claiming it as his own.*’ 
There can then be no prescription if the right px’escribed against 
has been in any manner exercised by the person in whom it 
resides/ or if the person prescribing has acknowledged the 


» Opinions however differ as to this. Pfeiffer loa, cit 67 — 80. 
o Pfeiffer he. cit 20—28. 95—98. Savigny loc. cit § 201. 

P Thibaut Schrift fiber Besitz und Terj. 2. Thl. § 37. 38. 

Q L. 25. de usurp. (41. 3.) L. 20—25. quern, serv. amitt. (8. 6.). See Unter" 
holzner v. d. YerJ, §. 49. 58. 

^ L. 1. 0. coniman. de usuo. (7. 30.) L. 3. § 23. de A, v. A. P. (41. 2.) Ii. 
5. 0. iu quib. causs. cess. 1. 1. pr..{7. 34.^ L. 2. 0. de praescr. 30. vel, 40 mm 
(7. 89.). 

* L. 18. de S. P. R. (8. 3.) L. 9. § 1. si serv. vindic, (8. 5.) L. 2- quern, serv, 
am. (8. 6.) 
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existence of tliat right and Ms own duty but a divisible idght 
may by partial non-user be partially lost by prescription*'* Oon- 
sequently^ even without accessiojpossessionis (§ 221) ^ the posses- 
sionnecessary to confer a right byprescriptionisinterruptedjby the 
non- continuance in the possessor of the conditions essential to 
possession {usurpation mtermptio naturalis),^ and therefore also if he 
be ousted^ or if the thing be either physically or legally destroyed, 
or if he intentionally abandons Ms right of detention, or has 
recognised the right of his opponent, &c.y On the other hand 
possession* is not interrupted by the mere co-possession of 
another,^^ nor by a protest whether judicial or extra-judicial, 
nor by express notice f but as to this last there is an excep- 
tion in cases of quasi-possession (§ 229), inasmuch as that cannot 
exist without forbearance on the part of him against whom 
it is used.^ An interruptio civilis, i.e. where possession continues, 
but the capacity to prescribe is lost by some judicial proceeding, 
only occurs where the person prescribing is absent and a proper 
protestation is lodged against him.® 

c. LAPSE OE TIME. 

§ 200 . 

Thirdly, it is requisite that the appointed period of time should 
have expired. TMs period is in general deemed continuous (§ 95), 
and is reckoned up to the very last moment of the last day.*' 


* M 7. § 5. 6. L. 8. § 4 0. de praescr. 80. vel 40. ann. (7. 39.). 

^ L. 14. 20. 25. quib, mod. ususfr. amit. (7. 4.) . 

^ Yangerow Leitfaden § 328. Anm. 1. 

y L. 29. de pignor. act. (13. 7.) L. 5. L. 21. L. 33. § 4. 5. h. t. (41, 3.) L. 5. 
pro don. (41, 6.) L. 7. § 5. 0. de praescr. 30. vel. 40. ann. (7. 39). 

2 L. 12. pro emfc. (41. 4,). 

S’ li. 13. eod. 

L. 1. § 5. 6. 7. L. 20, § 1. quod vi (43. 24) L. 2. 0. de servit, (3. 34) L. 2. 
0. de praescr. 1. 1. (7. 22.). Kori § 166 — 169. Langenn & Kori Erort. 2. 
B. 10. 

® L. 14 § 4. 0. de n. n. pec. (4. 30.) L, 2. 0. de anual. except. (7. 40.) 
See further as to this, Lohr Magazin B. 4. 379—382. 402. 

^ L. 6. L. 7. L. 31. § h de usurp. (41, 3.) L. 15. pr. de divers, temp, praescr, 
(44. 3.) L. 6. de 0* et A. (44. 7.) Irb in Hugo 0, M. 5. Bd. Kr. 8. Lohr im 
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D, BONA FIDBB. 

§ 20L 

By the Canon law® it is further necessary that the person 
prescribing should in every case of prescription conduct himself 
with,bona fides during the whole peiiod of time/ The bad faith 
of an agent prejudices^ but his good faith does not assist his 
principal and even ignorance of law is treated as mala fdesJ^ In 
case of a succession of persons a distinction must be drawn 
between a successor singularis and a successor universalis (§ 154 ), 
The possession of a successor singularis who acts in good faith is 
not affected by the bad faith of his predecessor ^ nor is the gpod faith 
of the predecessor. of any avail if the success-or singularis himself 
acts in bad faith.^ A successor universalis, on the other handj is 
by the Canon law always prejudiced by the bad faith of his 
predecessor ; but good faith on the part of the latter is never of 
any avail for a successor universalis who himself acts in bad faith/' 


Arch. f. civil. Prax. 11. B. Hr. 18. Beinfelder der annus civilis. Stnttg. 1829. 
A, M. ist Unterholsner 1. B. § 86 — 90. Savigny System B. 4. § 183 — 185. 

® By the Boman law it was otherwise ; by it honafides was only requhed 
■at the commencement of the possession and in cases of sale until the conclu- 
sion of the contract. L. 8. 0. de praescrint. 80 vel 40 ann. (7. 89.) L. 10. pr. 
L. 15. § 2. 3. L. 44. § 1. L. 48. h. t. (41. 8.) L. 44. § 1. L. 48. h. t. (41. 8.) L. 
2. § 18, L. 7. § 4. pro emt. (41. 4.). Donellus comm. L. 5. c. 25. Unterholz- 
ner 1. B. § 91 — 121. See however Moilenthiel uber die Hatur des giiten 
Crlaubens.^ Erlang. 1820. p. 63. 

^ Cap, nit. X. de praesor. (2. 26.). Pufendorf T. 1. Obs. 115. T. 2. Obs. 194 
Leyser Spec, 455. m. 8. Miilier ad Leyser Obs. 724. Bat see with respect 
to the eztinctiva ,* Behmer ins uov. contr. T. 1, Obs. 8. L. Menken an reqnira- 
tur b. f. in praescr. action, personalium. § IS, and as to the case where no 
res aliem is acquired : H. de Oocceii de finibus b. f, in praesoript, Diss. I, 
II..«xero. T, 1.). Wernher P. 1. Obs. 1*83. P. 3. Obs. 73. 94. 213. I. H. 
Boebtner 1. 1. P. T. 1, L. 2. Tit. 26. § 51— S8. Moilenthiel loa. cU. 111—152. 
O. Hildenbrand de bona fide rei propriae debitor! ad temporis praescrip- 
tionem hand necessaria. Mogonti. 1848. See against him, B. W. Pfeiffer 
vermischte Aufsatze. Marb, 1803. 342 — 370. and Archiv fiir. civilist. Prax, 
6. B Hr. 18. W. Wolff Abh, aus dem biirgerL B. Kassel 1840. Hr. 8. 
g L. 43. § 1. h. t. (41, 3.) L. 2, § 10. 12. 13. pro emt. (41. 4.), 
t L. 31. pr. L. 32. § 1. h. t. (41. 3.). Weber zu Hopfner § 396. Hot. 2. 
i E. 2. § 17. pro emtore (41. 4.) L. 5. pr. de divers, temp, praescr. (44. 3.) 
E. 4. 0. de B. Y. (3. 32.). Pfeiffer loc. cit 364 is of a different opiniea 
with respect to the first. 

^ Thibaut’s above mentioned Scbrift, § 21. 
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moreover^ lie who gains by completed prescription be not §o 
placed that he must exert himself (as in cases of prescription by 
non user (§ 196)), he cannot, of course, be charged with bad faith 
merely because his opponent is negligent.^ But this does not 
by any means apply to one who in consequence of the tardiness 
of his creditor does not give up that which such creditor is 
himself bound to fetch (Syst. § 584).*” 

E. A SUITABLE OBJECT. 

§ 202 . 

The thing itself, moreover, must be one to which the doctrines 
of prescpiption are applicable ; this is not the case with respect 
to — 

A. Royal rights,” as between governors and governed f 

B. ' Things extra commerdum/ as existing freedom,*^ res Baerm 
Midi religioscB 3 ^ 'parish, boundaries,® and, in Catholic countries, tithes 
when sought to be claimed by a layman 

0. Moveable things carried off by force or stealth,” unless that 
objection has been since removed.* 

1 Hopfner Comm. § 1182. Pfeiffer loc, cii. 290 — 303, 

I was formerly of a different opinion but in this case there is conBcieniia 
rei alienee and nothing more is required for the canonical mala fides super* 
veniens. 

» L. 6. 0. de praescr. 30 vel 40 ann. (7. 39.). Hunting privileges are not 
of this class. Gans Zeitschr. 4. Hft, Hr. 16. 

0 I. H. Boehmer de praescript. contra LL. maxime prohibitivas. (Exerc. 
T. 5.) § 13. not. X. 

P cap. 8. X. de consanguin. et affin. (4. 14.). There is a conflict of laws 
with reference to certain res communes and ptiblicas, see L. 45. pr. de usurp. 
{41. 3.) L. 7. de divers, temporal, praescr, (44. 3.) Compare Unterholzner 1 . 
B. § 55. H. K Hofmann Beitr. z. d.*Lehre v. d. Eintheil. d. Sachen. Darmst, 
1831. p. 47--60. 

L. 3. 0. de long. temp, praescr. quae pro lib. (7. 22.) Unterbolzner 2. 
Bd. § 290. 

^ § 1. 1. h. t. (2. 6.). 

s cap. 4. X. de parochiis (3. 29,). I. H, Boehmer ius parochial. S. 3. 

0. 3. § 13. 

^ cap. 7, X. de praescr. (2. 26.). I, H, Boehmer I. 0. P. L. 2. T, 26. § 3. 
Eave 1. c. § 50. 51. 

u Peinl. Ger. Ord. Art. 209, Thibaut Schrift, § 22. Unterholzner 

1. B. § 60. Budorff Oivilrecht. Berl. 1843. § 131. 

^ L. 4. § 6. 7. 11. 20. L. 32. pr. L. 42. b. t. (41. 3.). Unterholzner 1. B. 
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The produce^ however, of these imprescribable things is subject 
to the ordinary rules of prescription/ 

D. There can be no definite prescription against those laws 
which relate to the natural flow of rain water/ 

F. OPPOETUNITY TO INTEEPOSE. 

§ 203. 

Lastly it is necessary that he who is to lose by prescription 
should have been legally capable of asserting his right. So long 
as there is no such capability time ceases to run (pr^scnptio 
dormie7is)y^ and consequently it does not run if there is no tribunal 
to which to resort.^ • 

Upon the same principle t^e Iona adventitia {System § 560) 
of children cannot be lost by prescription during the continuance 
of the paternal authority, nor can the property of wards during the 
continuance of guardianship,® nor can a wife^s dos during marriage 
unless by the insolvency of her husband she becomes capable of 
suing,^ nor, lastly, can Episcopal rights during the vacancy of the 
Episcopal chair.® 

Mere impossibility in fact of asserting a right does not prevent 
time from running.^ But to this there is an exception in favour 


g 59 — 75. . W-F. 0. aDifcmar ad legis Afciniae etc. historiam. Heidelb. 1818. 
Smfcetiis im Archiv t civ. Prax. B. 18. p. 299 — 307. 
y L. 48. d© A. E. D. (41. 1.). Unterholzner v. d. Yerj. § 67. 

^ L. 2. pr. § 1 — 9. de aqua et aquae pluv. (39. 3.). 
a L, 7. § 4. 0. de praescr. 30 vel. 40 ann. (7. 39.). Yaugerow Leitfad. § 323, 

Amu. 2. , 

H. Boehmer de iustitio (Exerc. T. 2.). Muller ad Leyser Obs. 749. 750. 
Mareaoll in bis Zeifeschr. B. 7. Nr. 8. 

c L. 1. § 2. 0. de annali except. (7. 40.) L. 3. 0. de praescr. 30 ann. (7, 39.) 
Nov. 22. cap. 24. A. a Daniels de usucapione et praescriptione adversus 
pupillos et minores. Bonn. 1827. Heimbacb in Linde Zeitsohr. B. 16. Nr. 2: 
Sintenis Oivilr. B. 1. § 51. Note 32. 

^ L. 16. de. fundo dotali (23. 5.), compared with L. 30. 0. deiore dot. (5. 12.). 
Daniels 1. c. p. 37 — 47. Of a somewhat different opinion is Lobr im Archiv 
fiir civilist Prax. 10. B. 69. 70. Unterbolzner 1. B. § 78—80. See too Bueb- 
boltz jurist. Abb. Nr. 11. 
e cap. 15. X. de praescript. (2. 26.). 

^ Contra Kori § 42. 44. but sec Thib. Byst, § 628. 
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,I Oturch property illegdly .lie.ea by a Obarcb ofBcel; to darm? 

lais life there is no prescription/ 

§ 204. 

Ees mer® facnlfatis.-If the above requisites are not present 
rights are res mem facuUaUs, and neither from the positive nor 
from the negative acts ofthe person entitled does any duty active- 
or passive arise.* But almost all these so called res mem facultatis- 
can, if the before mentioned conditions exist,, become subject to the- 
la-w-s of prescription.” 

2. Extinctive Prescription. 

*§ 205. 

With respect to pmseriptio eAidiva (§ 106) the following' . 

principles must be borne in mind : 

A. No right is thereby lost unless-by virtue of some special law 
to that effect (which,, however, in general exists), and then only so 
far as such loss is expressly required. But nevertheless, by the 
mere loss of the power to sue the entire right is always gone.* 

B The periods of time are different for different cases, but it is- 

a rule that — _ , , v k 

a. By a Us pendens all rights of action are kept alive ; 

b. A period of 100- years must elapse before the rights of the 

g o. 10. Gauss. 16, qu. 3. Martin Eeohtsgutaohten I. B. 256. 257. TJnter- 

holzner 1. B. § 44 _ ^ n i t>- ttt n n 

See as to tlie res ^merae facultatis ; P. Toullieu collect, Diss. III. 0, G,- ^ 

Bauerrespons.T.I. Eesp. 1. 0. G. Biener opusc. Yol. II. nr. 75— 79. Gluck 

Baud. B. 1. § 15. Tbibut’s above cited Schrift § 22 Note 1. Kori ^40. 
Blatter flir Eechtsan-tvendung. Erl. 1838. p. 63. 

i L 9. § 4. de iureiur. (1-2. 2.) L. 5. § 6. de dol. except. (44. 4.) L. 6. dc 
O et A. (44. 7.) E. 5. 6. 0. de except. (8. 86.), comp, with Nov. Yalentiniani 8. 
Cod. Theod. L. 4. T. 14. c. 1. § 1. L. 4. 9. 0. de praescr. 30 ami. (7. 39.). 
Opinions upon this subject certainly differ. Weber v. d. natiirl. Yerb. § 92. 
Archiv. fiir oivilist. Prax. 10. Bd. 70-77. Pfeiffer pract. Ausfuhr. 2. B. Nr. 
A. III. Heimbaoh in Linde Zeitsobr. 1. B. Nr. 22. Yermehren ebenda 2. B. 
Nr 9. 10. Nnterholzner Yerj. B. 2. § 258. K. Biichel civilreohtl. Erort. 1 B, 
I. Hft. Marburg, 1832. 2. B. p. 255-264. Marb. 1839. Kosshirt Zeitsohr. B. 1. 

156—172. 

^ Fosi § 208 , 
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Papal see are lost^ and a period of 40 years is required for tlie 
extinction of the rights of the church.* 

A. EXTINOTIOl^ OF ACTIONS. 

§ 206. 

Actions are almost without exception subject to the doctrines 
relating to extinctive prescription^, and are governedby the following 
principal rules : 

A. In cases of doubt all actions 2t,Ye perpetum^ i.e. must^ in the 
language of the Code, be brought within thirty years, unleiSs by some 
special older or newer law the period is enlarged or shortened.*” 
If the last be the case the actions are called tempomles. 

B. But, in order that the 'time within which actions must be 
brought may begin and continue to run, it is necessary that — 

a. The bringing of the action be legally possible, i.e. that the 
actio be nata and it may be here laid down as a rule, that in 
bilateral obligations no right of action accrues to either party 
until due performance on his part.® 

&. He who seeks by prescription of this kind to attain the posi- 
tion of a possessor must have possessed for the whole of the 
time I he cannot prescribe further than his possession warrants 
(tantum est prcescriptum quantum possessum).'^ Consequently where 
there is a right to certain periodical dues {annua, menstrua, &c.) the 
lapse of thirty years only bars the right to the unpaid dues j the 
right to the dues generally is not lost, unless the person obliged to 
pay them has withstood the right altogether, and the party 
entitled to receive them has remained passive for the whole time 
o^prescriptibn,^ ♦ 

^ Aufeb. Quas aotiones 0. de SS. eccl. (1. 2.). Thibaut’s Schrift, § 41, 
BuohhoUz jurist. Abh. Hr. 29. 

^ L. 3. 4. C. de. praescr. 30. ann. (7. 39.). Greening flor. sparsi ad praescr. 
contra civitates. Giess. 1775. p. 26. 

^ L. 7. § 4. 0. eod. L. 1. § ult. C. de annal. except. (7. 40.). 

« L. 9. § 3. 5. de pign, act. (13. 7.) L. 13. § 4. de pignor. (20. 1.). 

p Ante § 199. 

Bave de praescr. § 119—123. Thibaufs Schrift iiber Yerj. § 60. Gotts- 
cbalk disc, forens. T. 2. nr, 6. 8. 29. Contra I, H. Boebmer de praescript. 
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c. He wlio seeks to prescribe must not have recognised tlie 
right ol the other party/ Hence it is a rule^ that actions for 
partition and similar objects e.g. communi dividundo {8i/stem § 258)^ 
finium regundorum {System § 260), familice herciscundce (§ 899), and 
pro socio {System § 473), are only barred by a lapse of thirty years,® 
when one party has assumed an exclusive right against the other. ^ 

If, however, t^e conditions of extinctive prescription have not 
yet arisen, but those of acquisitive prescription (§ 196) have arisen, 
the existence of the latter necessarily entails that of the former." 


§ 207. 

Exceptions.— The rule that &11 rights of action last thirty years 
has many exceptions : « 

A. When that time is extended as — 

a. When the action is to recover money lost in play ; 

&. When the action is personal and vested in the Fisc. In tte 
first case the limit is fifty years,* in the last forty years. 

c. The old actions instituted by the state, actions pending, and 
those instituted by the church also came within this exception.^ 

B. When that time is shortened ; 

a, Some actiones rei persecutorice (§ 68) lasted only four 
years e.g. such civil actions for compensation as could be 
brought against the Fisc or the Prince,^ in respect of alienated 
property {System, § 250), and as could be brought by the Fisc 
against the possessor of things to which no one was entitled 
as heir. 

&. With respect to Penal actions — 

• 

annuorum redituum realium (Exerc, T, 5.). Muller ad Leyser Obs. 449. 601. 
Ib is otherwise with capitals bearing interest. L. 8. § 4, 0. de praescr. 30. 
ann. (7. 39.) 

^ Ante § 199. 

s L. § 1. 0. de annal. except. (7, 40.). 

t Kave 1. c. § 127. 147—149. 

^ Toullieu 1. 0 . § 64—80. Thibaut’s Schrifb, § 45, 

^ L. ult. 0. de aleae usu et aleatoribus (S. 43.). 

y Ante § 205. 

2 ! SeeThib. Syst. § 292., and for other examples § 107. 314, 493. 548. 896, 088, 

» § 14, 1, de usucap. (4, 6,)„ 
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Tke Prsstorian last only one year, i.e. lie wlio seeks to avail 
Mmself of a praetorian edict for tlie purpose of inflicting punish- 
ment must do so within an annus utilis^ (§ 95 ) ; but the action 
is perpetual so far as it seeks to compel the possessor merely to 
restore the profit which he has wrongfully made.® Consequently, 
those interdicts which rest entirely on the praetorian edicts must, so 
far as they go for damages, be instituted within a year and can 
afterwards only be made use of to recover the pit>fits. It is true 
that we have only a few decisions upon this subject,^ but as all 
the above rules are logically deducible from the first, those 
interdicts which have no limitation specially fixed by law must be 
governed by similar principles. Nevertheless, the following are 
perpetual ; ® namely, the interdicts t^de w, (when the people be- 
longing to a person absent are turned out,^ de homine lihero 
exMbendo^ and de precario,^ Moreover, all suits founded on 
transactions duly ratified by the proper civil authorities, as the 
actio de recepto^ and the actio depositi for a repudiated depositum 
misemUle^^ can be instituted within thirty years although punish- 
ment is their object. 

/3. Civil penal actions do not in general form any exception to 
the general rule.* Some persons nevertheless limit all actions of 
tort to one year,"* but this is only true when they are founded on 
praetorian law." 


L. 6. de calumu. (3. 6.), 

c Pr, T. de perpet. et temper, act. (4. 12.) L. 35. de 0. et A. (44. 7.) L. 2. 
0. unde vi (8. 4.) L. 21. § 5. rer. amotar. (25. 2.), compared with L. 2. 0. eod. 
(5. 21.) See generally TJnterholzner 2. B. § 269. 272. 281. 283, 

^ Jp. 4. de interd. (43. 1.) L. 1. pr. §’39. de vi (43. 16.) L. 2. 0. unde vi 
(8. 4.) L. 1. pr. L, 3. § 11. uti poss. (43. 17.) L. 15. § 3. 4. 5. L, 22. pr. quod 
vi ant clam (43. 24.). 

® L. 1. § 4. de interd. (43. 1.). 

^ L. 1. 0. si per vim (8. 5.). 
g L. 3. § ulfe de lib. horn, exhib, (43. 29.). 

L. 8. § 7. de precario (43. 26.). 
i L. ult. § 6. nautae caupon, stab. (4. 9.). ^ 

^ L. 18. depos. (16. 3.).— Compare Thib. Syst. § 554. 566. 828. 

1 pr, I h. t (4. 12.). 

^ Weber v. Injur. 2. Abth. § 18. 

» L. 5, 0. de iniur. (9* 35.). TMbaut*s Schriffe, § 53. 
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C. Lastly^, there are cases in whicli actions not generally forniiilg 
any exception to tlie rnlc^ do form an exception nnder certain 
circumstances. Compare the System §§ 345, 363, 657, 814, 

§ 208. 

Interruptions,-— Civil interruption (§ 199) occurs in all cases of 
limitations of actions whenever proceedings are actually taken 
against the perst)n prescribing. If he be cited before a judge or 
arbitrator,® the interruption is such that, as against the plaintiff,®* 
a new period of forty years begins to run from the last step taken 
by him in the snit,^ Prastorian annual actions are perpetuated 
if they are brought before the sovereign and he afterwards makes 
a rescript in the cause.*^ 

. 

B. EXTINCTION OP DEFENCES. 

§ 209. 

Pleas may be lost by prescription when the ground of defence 
could have been made a ground of action and the right of action 
is gone by lapse of time f but otherwise time is generally no 
bar to a plea.* The exceptions to this last rule are the exceptio 
non numeratm et solutCB jpecimice and dotis^^ and the plea of com- 


0 L. 6. § 1, 0. de recept. arbitr. (2. 56.) L. 3. 0. de ann. exc. (7. 40.) cap. 
20. X. de offio. et pot. iud. del. (1. 29.) cap. 10. X. de offic. leg, (1. 30.) Clem. 
2. ut lite pend, (2. 5.) I. H. Boehmer L E. P. L. 2. T. 3. § 17. li. 2. T. 16. 
§. 2. 3. 0. E, Pfotenbauer liber die Enterbrecbung der Klagenverjabriiog. 
Leipz. 1843. 

P L. 1. 0. de pr. 1. 1. (7. 33.). 

^ L, 9. 0. de'praescr. 30. ann. (7. 39.) L. 1. § 11 0. de annal. exc. (7. 40.). 
Linde Zeitscbr. B. 2. ISTr. 5. & 6. S^e too Hommel rhaps. Y. 1. Obs. lO^p. 
172. Winklex’ de litis contest. Sect. 3. § 3. Gliick Pand. 6. B. § 503. OoSra 
Yangerow Leitfaden B. 1. § 152. Anm. 1. 

L. 2. 0, quando libell. (1. 20.). Lohr im Arohiv f. civil. Prax. B, 10, 
84-86. 

s L. 9, § 4. de itireinr. (12. 2.) L. 6 de 0. et A. (44. 7.). For the different 
opinions see Hommel rbaps. Yol. 3. nr. 481. Hopfner Comm. §^1199. Xote 2. 
Webm V. d. gericbtl. Einwend. § 7. Sommer reobtswiss. Abb. Hr. 1. 
Arcbiv fiir civilist. Prax. 10. B. 80. 81. Sintenis Civilrecbt. B. 1. § 32. 
Note 39. and tbe works cited ante § 205, Note i. 
t L. 5. § 6. de doli exc. (44. 4.) L. 5. 0, de except. (8. 36.). 

^ See TMb. Syst. § 488. ' 
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petence wlien a son^, no longer subject to tbe patria potestaSj is 
after many years sued for a debt contracted by him when be was 
so subject.^ 

DIVISION IIL OF THF RFSTOUATION OF RIQEI’B AND DUTIES, 

§ 210 . 

Legal relations wMcb. are once destroyed can only arise again 
by some special circumstances. TMs may Happen — 

I. By any of those circumstances wbicb on general principles 
give rise to legal relations and by wMcH the rights of third 
persons are not affected f 

II. By a legal provision (reviviscentia) as soon as some event 
happens f 

III. And lastly^ by the decision of a judge pronounced either 
ex officio^ or on the appeal of the injured party. Restoration 
founded on equitable doctrines contrary to the strict principles of 
law is termed more particularly restitviio in integrum,^ 


X Thib. Syst. § 592. Kr. 9. 

y L, 27. § 2. L. ult. de pact. (2. 14). Yoet L, 46. T. 3. § 29. 

^ L. 14. pr. quern serv. am. (8. 6.) L. 5. § 1. L. 19. pr. L. 20. § 1. de captivis 
(49. 15.). A. L. Hombergk zu Yach de reviviscentia iuris extincfci. Marb. 1 743. 

In those cases where he ought to make such decisions, as for example 
with respect to the property of minors, 
to Thib. Syst. § 610-^628. 



186 


POSSESSION. 


CHAPTER V. 

OP THE BXEBCISE OE EiaHTS AND ESPECIALLY OF POSSESSION. 



§ 211 . 

The nature of rights considered as mere objects of laws has now 
been fullj- determined. But in order to render our review of rights 
complete^ we must investigatejbhem with reference to their exercise. 
According as a person in whom a right resides exercises it or not, 
or as a person assumes to exei'cise aright not in fact residing in him, 
can such exercise be regarded as coupled with the right or not, or 
as existing without any right and simply by itself.® The mere 
actual exercise of a right, or of an assumed right, constitutes 
possession (possessio) in its most general sense. ^ 

§ 212 . 

As it is a fundamental principle based upon reason that no one, 

® L. 12. § L L. 42. pr. de adq. v. am. poss. (41, 2.) L. 1. § 2. uti poss. 
(43. 17.) 

d I’. Eamos und F. Eetes ad Tit;, de adquir. poss. (Meerman Th. T. 7.). 
Ii. J. Jupille essai sur les principes du droit en mati^re de possession. Louv. 
1780. (reviewed in Hugo civ. Mag. B. 3. Hr. 21.). Pothier tr. de la possession, 
Ed. nouv. Paris 1807. Westphal Syst. des E. E. iiber die Arten der Sacheii 
§ 9 — 321. A. I. Ouperus obss. selectae de natiira possessionis. Lugd. Bat. 
1789, edited by Thibant. lenae 1804. 0. P. W. v. Spangenberg Yers. einer 

system. Darst. d. Lebre v. Besitz. Sayr. 1794. E. G. Fleck hermeneut. Jit. 
D. de acquir. vel am. poss. spec. duo. Lips. 1796. 0. Ghlum der Besitz miter 
Justinian. Marb. 1808. Idem iiber das Eecbt des Besitzes. Giess. 1813, 0. 
0. Dabelow reprehensa Savignii capita. Cum postscripto Lipsiae 1810. J, 
0. Lange philos. jurist. Abb. iiber die natur des Besitzes. Erl. 1813. 1818. 
2. B. 8. Hufeland Eecbtslehre vom Besitz. Giess. 1815. T. M. Zacbaria 
nene Eevision der Tbeorie des E- E. vom Besitze. Leipz. 1824. F. W. v. 
Tigerstrbm das Eecbt des Besitzes. Berlin 1836. Darstellung der Lebre 
vom Besitz. Berlin 1840. K. Pfeiffer Was ist u. gilt im E. E. der Besitz. 
Tub, 1840. G. F. Puebta in Weiske Eeobtslexikon B. 2. 41 — 73. The greafe 
work is F. 0. v. Savigny das Eecbt des Besitzes. 6. Atifl. Giess. 1837. [of 
wbioh there is an English translation by Sir Erskiu© Perry, Trans,} 
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in tte absence of a stronger rigbt in can lawfully interfere 
witb another, tbe mere actual state of things above mentioned 
becomes of the highest juridical importance, since it gives rise to 
the rule, that every person who, in point of fact, is in the exercise 
of a right real or assumed, must be allowed so to remain until 
.some reason can be shown why he should not.® By the Eoman 
law possession of things {'posses sio in its narrower and strict sense) ^ 
further gave rise to special consequences ; as, for example, 
very often to the right to obtain legal protection in a summar’y 
manner, and, if continued long enough, to a prescriptive right. 
With refex’ence to these consequences the doctrines relating to 
possession, in the above strict sense, are developed mosf carefully 
by the Eomans, and many nice ^distinctions are introduced, 
which could have to be noticed in a system of their law. The 
great principles, however, ifpon which the law of possession is 
based will, if examined apart from these accidental consequences 
of the possession of a corporeal' thing, be found to be precisely 
those which govern the actual exercise of any right whatever.® 


§ 213 , 

The law relating to possession resolves itself into answers to 
the four following questions, viz. : what is possession and what are 
its essentials ? how is it acquired ? how is it lost ? what are its 
consequences ? 

With reference to the three first questions it is only necessary 
to give an exposition of the Eoman theory of possession in the 
strict sense of the word, and to deduce therefrom the nature of 
possession in general, which is nowhere completely declared. But 
as regards the fourth question we can collect from legal enact- 
ments by a comparison of the Eoman, Canon, and German law, a 


® See fost for the consequences of possession. 

^ L, a pr. h. t. (41. 2.). 

' g Hiif eland 31—41. See however for somewhat different opinions, 
Savigny 1—101. Schweppe Magaz. 1. St. 38—50. Archiv fur ciyi!, Prax, 
8. B. Nr. 1. Puchta im Bhein. Mas. f. J. 3. Jahrg. Nr. 17, Miibleubriich 
Band. 2, Bd. § 229. 230. 233. 



188 


rOSSESSIOK. 


complete system of principles to 'which tlie effects common to 
possession in general' as well as those peculiar to certain kinds of 
possession may be referred. 

I.---¥ATTJItE OF POSSESSIOlfr. 

§ 214 . 

Possession^ in* its strict and original meanings signifies the 
actual holding of a corporeal thing, coupled with an intention to 
make use of such holding for some legal purpose or other {animus' 
ienendi) ; ^ but the words possessor and possessio are sometimes 
improper^ used in speaking Of property,* especially praetorian 
property,*' and of the state of a defendant in an actio in rem} In 
the last sense those persons also are called possessores (in modern 
times possessores),. who, although not in fact in possession, are 
treated as proper defendants in such actions; for example, a 
person who has fraudulently given up his possession in order to 
avoid being sued (qid dolo possidere desiit s. dolo possessionem 
noluit> admittere),'^ or one who for fraudulent purposes allows 
himself to be made defendant in an actio in rem, when there is no 
pretence for his being sued iJUti se qfferens),^ 

§ 215 . 

The notion of an actual holding (detention), coupled with an 
intention to hold, lies at the bottom of the whole Eoman law of 
possession.® It is true that in later times this notion was occa» 

L. 1. pr. L. Z. pr. § 3. L. 41. h. t. (41. 2). Galvanus de usufr. o. 33. 
Sintenis Oivilreeht B. 1. § 42, • ^ 

i L. 15. qui. satisd. cog. (2. 8.) L. 78. de S. (50. 18.) Savigny § 8. p. 
106. 107. PucMa Oiirsus B. 2. p. 516. 

k L. 115. de Y, S. (50. 16.). Savigny § 12 a. 

1 L. 0. L. 16, § 4. 7. L. 18. § 1. h. 34. § 1. L. 85. de hered. pet. (5. 3.) L. 10. 
in £, si pars helped, pet. (5. 4.) with tbe exception of suits respecting ser- 
vitudes. Savigny § 8. p. 107—109^. 

m L. 20. § 6. L. 25. § 2. 8. de her. pet. (5. 3.) L. 150. L. 157. § 1. de B. I. 
(50. 17.) 

B L. 45. de her. pet, (5. 3.) L. 7. L. 25. L. 27. pr. § 3. de E, Y. (6. 1.) L, 13L. 
de E. 1.(50. 17.). 

0 Xia. pr. fr 3. pr. § 3;ii, 41. h t. (41. 2.). 
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sionally departed from^ in as mnoli as possession in the above 
sense was often not recognised at alb and a juridical possession 
was recognised in the absence of any actual bolding^ or of any 
intention to bold {possessio ficta ) ; p but these departures are to be 
treated as speciab and consequently neither from them nor from 
the oxdgihal idea can any notion of possession be abstracted which 
is at once positively and negatively accurate ; they must be con- 
sidered as exceptional cases and excluded from the operation of the 
fundamental principle which^ except as to them, is of universal 
application. That this view is connect is cleaily shown by the fact 
that much more is requisite for the acquisition of possession, 
which is an easy simple act, than for its continued existence which 
is attended with considerable difScqlty : this at once proves that 

there is no one all pervading idea.’^ 

* 

§ 21 - 6 . 

Possession Proper.— Before we proceed further with the examina- 
tion of the nature of possession it is necessary to make the 
following observations. 

For the protection of a disturbed and for the re-acquisition of a 
lost possession, special summary means (interdicts) are appointed. 
It is not, however, every detaining person but only certain persons 
who can take advantage of them. Those only for the protection of 
whose possession of corporeal things, and in whose own names 
interdicts can be obtained, are strictly speaking f and 

the fundamental rule is that interdicts can only be obtained for the 
protection of him who is in possession as a time or usurping 
owner {aiiMo domini).^ Those persi>ns who merely exercise rights 
over the things of others are not considered possessors whether 


p L. 49. pr. § 1. eod. Ouperus 1. o. P. 1. o. 3. 

a L. 4. 0. h. t. (7. 32.). Contra T. M. Zachariae (praes. 0. G. Haiibold) 
universalia qnaedam de possessione principia e iure Rom. coikcta. Lips. 1805. 
^ L. 1. § 23. de vi. (43. 16.) L. 3. § 8. uti poss. (43. 17.). 
s § 4. 5. 6. 1, de interdiet. (4, 15.) L. 9. de R. T, (6. 1.) L. 1. § 10. 23. de vi 
(43. 16.) L. 7. pr. de damn. inf. (39. 2.) L. 30. § 2. b. t. (41. 2.). Savigny § 23, 
Some carry this farther j but see Tangerow Leitfaden § 200. Anm. 1. 
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tkey hold expressly for the real owners/ or are in possession* of 
the things of another as such for their own benefit by virtue of 
some right in personam^ or in rem,^ However^ a juridical 
posseBsio is^ to the exclusion of the true owner^ attributed to the 
holder of a pignus/ in order to protect him ; but without at the 
same time depriving the former of the advantages of prescription,® 
Such a possession moreover can be transferi’ed by contract 
express or implied to one who exercises other rights over another's 
property : as for example to a sequestrator when possession is 
given him^^ and to a receiver of a precarium when the grantor 
gives up to him the possession or the whole thing and not merely 
a precaAous use of it.^ So also has every other person a similar 
possessio in whose favour^ as in the case of a bailee or tenant^ 
the owner renounces his rights of possession.® Those persons 
who hold only by virtue of Sbjus%7v re aliena and yet are looked 
upon as possessores are usually said to have a derived possession. 
It is not possible to give any general notion of the animus 
possidendi common to such persons and to owners in possession.^ 


t L, 1. § 22. de vi (43. 16.). 

u L. 8. commod. (13. 6.) L. 3. § 20. L, 25. § 1. h. t. (41. 2.) L. 6. § 2. de 
precar. (43. 26.). 

X L. 6. § 2. cit. L. 12. pr. L. 52, pr. h. ii. (41. 2.) L. 3. § 7. uti possid. (43, 
17.). Contra Biichel Erort. B. 1. H£t. 3. p. 45. 46. 65. 66. 

y Not being a praetorian pledge holder L. 3. § 23. L. 10. § 1. h, t. (41. 2.) 
L. 3. § 8, uti poss. (43. 17.). Savigny § 24. 

2 L. 37. de pign. act. (13. 7.) L. 1. § 15. L. 36. h. t. (41. 2.) L. 16. de usurp. 
(41. 3.). Savigny § 24. 

a L. 17. § 1. depos. (16. 3.) L. 3. § 20. L. 39, h. t. (41. 2). Gocceii I. 0. L. 
16, T. 3. qu. 19. Savigny § 25. ^ 

L, 2. § 3. L. 4. § 1. L. 6. § 2. 4. L. 12. pr. L. 15. § 4. L. 17. de pr?5ar. 
(43. 26.) L. 21. § 3. h. t. (41. 2.) Contra Savigny § 25. 0. E. Degener fiber 
den Begrifi des precarii. Leipzig 1831. But see A. W. de Schroeter obs. iur. 
civ. len. 1826. p. 66—80, 

<5 Schroeter 1. o. p. 80 — 84. Eosahirt im Archiv f. civil. Prax. 8, B. 10. 
14. Savigny § 23. is of a di^erent opinion. 

Savigny § 23. 24. Buehholtz Versuche. Nr. 8. See for other opinions 
Sohroter in Linde Zeitschr. 2. B. Nr. 7. Warnkbnig im Archiv. f. civil. 
Prax. 13. B, Nr. 9. Guyet Abhandl. Ni*. 6. and in Linde Zeitschr. 4. B. Nr. 
16, Johannsen Begriffsbestimmungen. Heidelb. 1831. Bartels in Linde 
Zeitschr. 6. B. Nr. 4. P. v.Thaden fiber d. Begriff d^s Bom, Interdiotenbe- 
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§ 217. 

Possessio civilis et nattiralis.—Tlaat possessio in a strict sens© 
wHch leads to the peculiar possession for the protection of whicli 
interdicts are as a rule solely applicable is completely artificial, 
but is one of the most impoi’tant results of legally recognised 
possession ; for in the absence of such possessio there can he no 
usucaption. Eor these reasons a possessor in a strict sense is by 
way of distinction said, in the language of the Eonlan law, civiliter 
possidere. Other persons who naay be in actual occupation, but to 
whom possessio civilis is not attributed, and who as an incidental 
consequence are not able to acquire a right by usucaption are 
said naturaliter tantum possidere or no7i possidere, or civiliter* 7%on 
possidere^ or tenere tantum ; but yet^under certain circumstances 
they may be deemed to be in what is called ([uasi possessio (§ 229). 
It must, however, be observed that in what is most material the 
positive expression civiliter possidere has nothing to do with that 
possession which is the foundation of usucaption, and that the 
negative expression civiliter non possidet does not denote the mere 
absence of such a possession.^ With reference to usucaption 
special terms applied to possession are essentially and entirely 
meaningless.^ 

§ 218. 

Juridical Possession.— The nature of possession in general as 
now juridically determined is characterised as follows. Possession 

sitzes. Hamburg 1833. Rauh Yersuoh einer Geschichte der Lehre v. Besitz. 
Landau 1834. 

e L. 24. h. t. (41. 2.) L. 2. § 1. pro herede (41. 5.), compared with L. 3. 
§ 30, h. t. (41. 2.) L. 33. § 1. de usurp, 3.) L. 1. § 22. 23. de vi (43. 16.) 
L. 38. § 7. 8. de V. 0. (45. 1.). Thibaut Abb. Ira Arcbiv f. civ. Fr. B. 18. 
Hr. 13. B. 23. Hr. 5. Eosshirt Zeitschr. B. 4. 82—90. Johannsen loc, cif.’and 
Sintenis Oivilrecht B. 1. § 42. Hote 23. com© to the same conclusion on 
different grounds. 

f Contra Savigny § 7. 10. and others especially Thon ii^hein. Mus. f . J. 4. 
Jhrg. p. 95 — 141. principally on account of L. 3. § 15. L. 7. § 1. ad exhih. (10, 4.) 
L. 26. pr. de don. int. Y. et IJ. (24. 1.) L. 1. § 9. 10. de vi (43. 16.). See too 
Burchardi im Archiv f. civ. Prasr. B. 20. Hr. 2. Puohta Yerisimilium cap. 
YI. Lips. 1839. Yangerow Leitfaden § 199. 

s Contra Schweppe Eom. Priv. E. 2. B. § 214. Wiederhold das Interdic- 
turn uti possidetis, Hanau 1831. p. 6 — 10, 
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is a mero'fact independent of any right. In general it is there- 
fore immaterial whether the act Tby which possession is acquired 
be lawful (possessiajmta) or unlawful (posBessioinjtmtd)/ midjUtho 
latter, whether the possessor was aware of the unlawfulness of the 
act (malm Jidei possessio) or not {honm fidei possessio) ; but in 
some cases this may be of consequence,^ It must, howeTer, be 
here observed that in case of an excnsable mistake of law the 
possessor is to certain extent to be considered as ma Zen /dci 
possessor, visa., so far as he attempts to make an acquisition, but 
not so far as he only seeks to avoid the penalties resulting from 
malajides} As moreover the fact of possession has no juridical 
importance except so far as it affords a ground for a temporary 
presumption, there can be jxo jnridical possession where that 
presumption cannot arise.*® 

On this principle there can be n5 possession — - 

1. Of things extra commerciumJ^ 

2. Of freemen detained with a knowledge that they are free,® 

3. By slaves.^ 

4. By a fiUusfamilias in those cases in which he cannot acquire 
things for himself,*^ 

5. Generally by any one who is himself the object of the posses- . 
sion of another.*^ 


^ L. 12. § 1. L. 42. pr. L. 52. pr. h. t. (41. 2.). 

^ L. 13. § 1. de publ. in rem act. (6. 2.) L. 22. § 1. de noxal. act. (9. 4.) 
L. 7. § 8. comm. dwid. (10. 3.) L. 3. § 5. L. 16. h. t. (41. 2.) L. 1. § 2. pro 
donato (41. 6.) Compare Ouperus P. 2. c. 2 — 5. Savigny § 8, 
k L. 13. § 8. L. 25. § 3. de her. pet. (5. 3.) L. 109. de Y. S. (50. 16.) § 35. 

1. de rer. div. (2. 1.) L. 2. C. de fruct. (7. 51.) Sintenis Oivilr. B. 1. § 42. 

Nr. lY. • ^ 

* L. 25. § 6. de her. pel;. (5. 3.) L. 31. pr. de usurp. (41. 3.). Yoefc L. 5. T. 
3. § ?. Cocceix I, 0, eod. qu. 11. See contra Schoman vom Schadenserfate 

2. B. 180. 181. 

Hence the rule of German law ; ein liquides Petitorium absorbirfe das 
Possessorium ; see § 238. Gesterding Naohforsch. L B. 145—159. Bosshirt 
Zeitsebr. B. 1. 234—237. 

L. 3. § 17. L. 30. § 1. 3. h. fc. (41. 2.). 

0 L. 1. § 6. L. 23. § 2. L. 30. § 4. L. 38. pr. eod. 

P L. 24. L. 30. § 3. L. 49. § 1. eod. 

<i L, 30. § 3. L. 49. § 1. eod. Jj. 4. § 1. de usurp. (41. 3.) L. 93. deB. I (50. 17.). 
^ L. 1. § 6. h. t. (41. 2.) L. 118. de B. I. (50; 17.). 
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§ 219. 

Eveiy possession presupposes two faots^ an actual holding 
and an intention to hold. Whoever^ therefore^ cannot hold (such 
as fictitious and legal persons) is as incapable of possessing as a 
person without a will/ and moreover there can be no possession 
of an uncertain object / but these principles are to be received 
with considerable modifications as will be hereafter shown when 
the modes in which possession may be acquired and lost are 
explained, If^ however, there be an actual holding and an 
intention to hold there is possession as far as, but no f mother than 
such intention extends but here the exception must b§ noticed 
that he who possesses a complex thing is not to be considered as 
possessing the component parts thereof, any further than he 
possesses the principal thing.* But if he previously possessed 
those component parts as independent things, this possession 
continues unchanged even after their junction with another 
moveable.y Moreover, the effect of completed prescription con- 
tinues after the separation of the accessories, except when they 
cannot be made the objects of an actio in rem,^ 


§ 220 . 

As the existence of several things in the same place at the same 
time is impossible, several persons cannot at the same time 
entirely possess the same thing ; and the possession of one person 


» L. 1. § 3. 22. L. 31. pr. § 1. h. t. (41. 2.) L. 1. § 15. si quis. tcstam. liber 
(47. 4.). Warnkonig im Archiv. f. civ. Prax. B, 20, Nr. 13. 

3. § 2. L. 26. k t. (41. 2.). 

^ L. 26. eod. 

L. 7. § 1. 2. ad exhib. (10. 4.) L. 23. pr. § 2, L. 25. 26. de usurp. (41. 3.) 
L. 2. § 6. pro emt. (41. 4.) 

y L, 7. § 1. ad exhib. (10. 4.) L. 33. pr. de usurp. (41. 3.). See as to 
immoveables, L. 30. § 1. eod. Archiv f. civ. Prax. B. 7. Nr. 3. B. 25. Heft 3. 
Nr. 1. B. 27. Nr. 9. 15. Savigny § 22. Windscheid in Sell Jahrb. B. 1. Nr, 
12. Vangerow Leitfaden § 204. Anm. 2. 

S’ L. 23. § 7. L. S9. de E. Y. (6. 1.) L. 7. § 11. de A. E. D. (41. 1.) L. 23. 
§ 2. de usurp. (41. 3.). Savigny p. LXYII. &e. Archiv fur civilist. Prax. 
a B. 332. Note 15. & 20. B. Nr. 4, 
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is consequently lost tlie moment it is acquired by anotlie?.^ 
Nevertheless it is conceded that several persons may at the same 
time jointly possess a thing in ideal portions such a state o£ 
joint possession is, if juxidicah tei'med compossessio or^ if it be in 
right of otherSj^ condetentio.^ 

IL-^ACaUISITION OF POSSESSION. 

.§ 221 . 

For the acquisition of the possession of a thing, physical 
apprehension of it and an intention to detain it must co-exist.** 
Hence, 

1. A merely ideal pei’son cannot by itself commence a posses- 
sion nor does an heir become possessed of the inheritance by its 
mere devolution upon him, although he succeeds to all the 
possessory remedies actually acquired by the deceased/ 

2. Persons without a will cannot by themselves acquii’e posses- 
sion.^ This principle is applicable without qualification to those 
infantes deemed by law to have no will,^* but not to other persons 
under the age of pubei'ty.* 


L. 3. § 5. h. t. (41. 2.) L. 19. pr. de preoar. (43. 26.) L. 5. § 15. commod, 
(13. 6.) Savigny § 11. A. F. v. d. Hagen, iiber d. gleichzeitigen Besitz dea 
precario rogans u. des rogatus. Hamm 1840, is of a somewhat diEerent 
opinion. 

^ L. 26. Jh. t. (41. 2.) L. 5. pr. de carbon, edict. (37. 10.) L. 10. pr. G. de 
bon. anct. ind. (7. 72.). 

c S. Stryk de compossessione. Hal. 1674. (op. T. 2. n. 17.). 

^ L. 3. § 1. L, 34. pr. b. t. (41. 2.). 

® L, 1. § 22. L. 2. eod. L. 1. § 15. giquis testam. lib. (47. 4.). 0. G. Biener 
opuso. Yol. I. nr. 66. 

^ L. 23. pr. h. t. (41. 2.). Muller ad Leyser Obs. 514. Stryk de transit, 
poss. in heredes. Helmst. 1655. Idem. IT, M. P. L. 41. T. 2. § 6—10. 

g L. 1. § 3. eod. 

L. 1. § 3. L. 32, § 2, eod. The L. 3. 0. eod. (7. 32.) is not opposedi to this 
whether as explained by Savigny § 21. p. 281—296., or by Gesterding Naoh- 
forsch. 2. B. 8—14., or by Puchta im Ehein. Mus. f. J, 5. B. Nr. 3. who in 
my opinion has offered the best interpretation of it, but who is wrong in 
making very young persons an exception, and in drawing too large an 
inference from gifts. 

^ L. 1 § 3. 11. L. 32. § 2. h. t. (41, 2.). 
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3. In strictness there can be no transmission of possession 
{uUewtioy aceessio possessionis) ; but each person acquires for 
himself a new possession. If, however, possession is acquired 
by virtue of a bilateral legal transaction, or by succession on 
death, the possession of the last holder is continued to the 
advantage of his successor,^ but, in the ease of an heir, 
it is accompanied by the defects in the possession of the person 
to whom he succeeds,* 


§ 222 , 

Modes of Acquisition. — The modes of acquisition (with respect to 
which an unseparated accessory is of the same nature as its prin- 
cipal)® are twofold, viz. : either unilateral permitted or unper- 
mitted acts (occupation, invasion),*^ or bilateral transactions. 
Acquisition of possession in*the last mode is termed delivery 
{tmditio). For this it is necessary that there should be on the 
part of the transferee an intentional acceptance, on the part of the 
transferor due abandonment,’^ and also on the part of third persons 
absence of possession {possessio vacua)^ i.e. the thing must not be 
in the possession of a stranger, for if it be there can be no delivery 
of possession until he is ousted.** If, however, he who by a 
bilateral transaction is to acquire juridical possession is already 
in the actual possession of the thing, there is no necessity for the 
thing to pass and repass from hand to hand, but juridical posses- 
sion is conferred by the agreement itself, and, if that be conditional, 


^ L. 4. § 1, 2. de alienat. iadic. mut. causs. (4. 7.) Lt. 3. § 6 — 10. L. 6, de 
itinere (43. 19.) L. 18. § 1. quern serv. am. (8. 6.) L. 13. § 7. 9. h. fe. (41. 2.) 
L. 32. § 1. de S. P. U. (8. 2.) L. 46, de dcjnat. inb, Y, et U. (24. 1.) L. 31. de 
A.^. D. (41. 1.) Xj, 14. § 1. de usurp. (41. 3.) L. 14 15. 16. de dirers. 
temporal, praescr. (44 3.). Unterholzner Yerjahrungslehre 1. B. § 131—135. 

* L. 11. 0. h. t. (7. 32.). A. Denzinger die aceessio possessionis uaoh r. u. 
can. Eeohb. Wiirz. 1842. Cap, 2, 

m L. 40. de act. e. v. (19. 1.), Gesterding hTacMorscliungen 1. B. 354—357. 

a L. 1. § 1. h. fc. (41. 2.) L. 12. de vi (43. 16.). 

0 § 40. 1, de rer. div. (2. 1 .). 

P L. 12. 0. de probat. (4 19.) L. 8, 0. de act. emt. (4. 49.) L. 13. 0. de distr. 
pign. (8. 28.). This is not contrary to L. 16. de fundo dot. (23. 5.) L. 10. § 
2. de cond. furt. (13. 1.). Struben 3, B. 52. Bed. Savigny § 11. GoMra 
Gesterding v. Eigentbum 161 — 171. 
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OB performance of tlie condition,^ This is called iradiUo brlvi 
manu/ It is clear that there is nothing of a special nature in such 
a transaction^ and the presence of the parties is not essential to the 
validity of the contract/ 


§ 223 . 

Acquisition by an agent.— Several modes of acquisition^ not in 
accordance with the foregoing strict mode, hut of a singular 
nature, and consec^uently not to he extended, have heen from time 
to time legally recognised {traditio fida^ quasi traditio)} As such^ 
must he considered the rule that possession can he acqumed hj 
means ol: a third person {iiossessio mediafa). In order, however^ 
that this may take place it is necessary — 

1 . That the agent be capable of acquiring possession and that 
he take it for his principal ; and if these requisites are fulfilled, 
but not otherwise, the principal,, without more, acquires whatever 
any person taking possession can acquire for himself / but it is a 
doubtful point whether any weight is to be given to the opposing 
will of a slave, in a case where, at the time of delivery, possession 
was expressly given him for his master, and the slave, notwith- 
standing this, took possession for a third party/ 

2. The princqDal must himself also either acquiesce in the trans- 
action at or after the acquisition of possession, or bo treated by 
law as if he had acquiesced therein ; possession is consequently 
acquired — 

q L. 38. § L b. t. (41. 2.). 

L. 9. § 1. 2. de pnblician. (d. 2.) Ir. 9. § 9. de E. G. (12. 1.) L. 62. pr. de 
evict. (21. 2.) L. 9. § 5. de A. E. D. (41. 1.). 

® See contra Ouiac Obs, L. 4. c. 3. gind Voet comm. L. 12. T. 1. § 5. on account 
of L. 47. de E. Y. (6. 1.) L. 11. pr. L. 15. de E. 0. (12. 1.) L. 34. pr. mantTat. 
(17. 1.). But see Savigny § 19. 

^ But seeSavigny § 13 — Hufeland v. Besitz. 88 — 122. Gesterdingy v. 
Eigentbiim 69—71. 98. 99. and in his albe nnd nene Irrtbiimer 21—54, 
differs from both of them. B. W. Pfeiffer das. Eecht der Kriegseroberting. 
Oassel 1823. p. 10 — 19. 
u L. 1. §9.10. 20. h.t. (41.2). 

X L. 13. de donat. (39. 6.) L. 37. § 6. de A. E. D. (41 1.). L. 1. § 19. h. t. 
(41. 2.), See for the different interpretations. Chesii interpr. L. ]. c. 32. 
(in Inrispr. Eom. et Attica T. II.). Sayigny § 26. Hufeland Oivilr. 1, B. 
727. Prifcz Erlant, 2, HefD 316—318. 
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'A. By a person as mandatory, from tlie time that possession is 
taken ; and there is not (except in the case of possession on which 
to ground prescription) any necessity for special knowledge of the 
taking possession/ 

B. By ratifying a previous unilateral acquisition of possession/ 
O'. Moreover masters and heads of families, even if themselves 
incapable of acquiring possession,^ acquire that possession which 
is obtained for them^ by slaves (the property ^in or usufruct of 
which is in them), or by jilii familias ; and the possession so 
acquired by the masters and heads of families dates, even without 
any special knowledge on their part, from the time it is obtained 
for them.® In order, however, that an owner of a slave may as 
such acquire possession by him, the slave must not be in the 
possession of any other person.^ 

D. Lastly, guardians acqilire possession for those under their 
care,® and even infants may commence the act of detention.^ 

By all these means moral and fictitious persons may acquire 
possession.^ 


§ 224 . 

Constitutum possessorium.— From these principles, coupled with 
the rule that the detention of a thing is Just as good as the recent 
seizure of it, follows the legality of the so-called constitutum 
fossessofkm,^ A Juridical possessor who wishes to transfer the 


y L. 49. § 2. L. 51. h. t. (41. 2.) L. 1. 0. eod. (7, 32.) L. 41. 47. de usurp. 
(41. 3.). 

2 L. 24. de neg. gesfc. (3. 5.) L. 42. § 1. h. t. (51. 2.). 

a L. 1. § 5. 22. L. 2. eod. L. 16. de 0. et A. (44. 7.) L. 22. § 3. L. 29. de 

captiv. (49. 15.). 

See the last note and L. 21, pr. de A, B. B. (41. 1.) L. 1. § 6. 8. L. 49. pr. 
L. 50. pr. h. t. (41. 2.). 

c L. 1. § 5. L. 3. § 12. L. 4. L. 24. L. 44. § 1. eod. 

^ L. 1. § 6. L. 34. § 2. eod. L. 21. pr. L. 54. § 4. de A. E. B. (41. 1.). 

e L. 11. § 6. de pign. act. (13. 7.) L. 13. § 1. de A. E. D. (41. 1.) L. !• § 20. 


h. t. (41. 2.). 

* Ante § 221. Note b. 

g L. 1. § 22. L. 2. h. t. (41. 2.) L. 16 . de 0. et A. (44. 7.). _ 

L 77 de E Y. (6. 1.). Mascov de constitute possessono. Lips. 173^. 
(opnso. T. 1. n. 4.). SaTigny § 27. The doctrine is wholly denied by 
Giphanius leotur. Altorphin. p. 120. 121. 474. and partly by Pufendorf T. 1. 
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juridical possession of a tMng k> anotlier, Init iievartlieless to 
reserve the detention or co-possession of the thing to himselfj, 
as a possessor in right of that other, can effect this by a mere 
conti’act.* Such a contract is never presumed,^ except in the 
case of an universal partnership.^ 

§225. 

Other cases.-"Possession may be acquired in addition to the 
modes already mentioned in several other special ways. 

1. Possession of a connected whole is acquired as soon as 
possessio:^ is taken of any part of it,“ and consequently when a 
seal is placed upon it with the intention of taking possession.” 

2. By depositing a thing k a house with the consent of the 
possessor thereof 

3. In cases of conventional acquisition of possession, by merely 
pointing to the thing to be takeij, provided it be visible^ {traditio 
longa mann), 

• 4. By catching in traps.^ 

5. In case of enclosed things, by giving up the instrument used 
to get at them, with the intention that it shall be so used^ (traditio 
eymbolica), 

6. By delivering up that which evidences the right of the giver 
to possess.® 


Obs. lO.j and is termed a monstrous o&pring o£ practice by 'Rosshirt 
Zeitschr, B. 2. p. 131 — 134* 

i L. la pr. h. t. (41. 2.) L. 77. de R. Y. (6. 1.) L. 28. L. 35. § 5. 0. do 
donat. (8. 54) cap. 9. X. de rest. spol. (2. 13.). 

L. 1. § 2. de peric. et comm. (18. 6.) It. 48. h. t. (41. 2.). 

1 L. 1. § 1. L. 2. pro socio (17. 2.). • 
m L. 77. de R. Y. (6. 1.) L. 3. § 1. h. t. (41. 2.). 

» L. 1. § 2. L. 14 § 1. de peric. et c. (18. 6,). 

0 L. 18. § 2. b. t. (41. 2.), compared with L. 9. § 3. de itxre dot. (23. 3.). 

^ P L. 18. § 2. L. 51. h, t, (41. 2.) L. 79. de solut. (46. 3.), compared with 
U 3. § 3. h. t. (41, 2,). 

^ L. 55. de A.R.B. (41.1.). 

^ § 45. I. de rer. div. (2. 1.) L. 74 de contr. emt. (18. 1.) L. 1. § 21. K t. 
(41. 2.). 

® It is so according to practice, L. 1. C. de donat, (8. 54.). For the different 
opinion see Savigny § 16. p. 244. Huf eland Greist des R. B, 1. B. 158 — 160. 
and vom Besitz. 123—126, 
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*7. Possession is also sometimes expressly conferred by law^* 
sucb possession if it isj as is the case in several places^ extended 
by new statutes and customs,’^ is termed by some 'possessio 
civilissima,^ 

IlI—COOTIinjANCE AND LOSS OF POSSESSION. 

1. Physically, 

§ 220 . 

The doctrines relating to the continuance of possession naturally 
result from those relating to its acquisition and loss. 

With respect to the loss of possession the following bught in 
strictness to be the rule^ viz., that jpossession is lost as soon as 
either physical detention or the will to detain is at an end.^ But 
this rule is so qualified that pc^sessionis only lost when the thing, 
the actual detention whereof has ceased, cannot at will be 
retaken, or when the will to detain it is positively abandoned. 
Unless one or the other happens possession continues (animo 
possidemus).^ 

Possession of a thing is then lost when it becomes impossible 
at will to reacquire the physical detention of it ,* and consequently ; 

A. When the thing itself ceases to exist ; and this includes the 
case as well of a thing the ownership in which is changed by 
specification (Syst. §286), as of a thing which has become altogether 
incapable of being legally possessed.®* 

t L. 80. de E. Y. (6. 1.). 

An example is afforded by the Scotatio mentioned in cap. 2. X. de 
consuetud. (1. 4.) Compare Guiac Obs. L. 19. c. 18. Candlingiana P. 7. p. 
168, &o. Grnpen tentsohe Alfcerth. 1. Cap. 

^ Stryk de poss. instrumental, c. 1. n. 29. Strnv Ex. 42. § 17. 

y L. 3. § 6. 8. 13. 17. L. 15. L. 30. § 4. L. 44. § 2. h. t. (41. 2.). The 
statement in the text is not inconsistent with L. 8. eod. L. 153. d© B. I. 
(50. 17.). Savigny § 30. Suse in Gnrlitt animadversionum ad auctores 
veteres specimen 3. Hamb. 1806. p. 15—18. has attempted an emendation. 
Dabelow reprehensa Savignii cap. Sect. 1. p. 57 — 95. is quite o£ a different 
opinion, and a peculiar notion is also entertained by Zacbaria Bevision der 
L. v. Besitz. 61—64. 

a L. a § 11. L. 27. L. 29. h. t. (41. 2.) L. 31. § 4 de usurp. (41. a) L. 1. § 
25. de vi (43. 16.) L. 12. § 2. de reb. auct. iud. (42. 5.). 

a L, 30. § 1. 4. h. t. (41. 2.). 
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B. When in consequence of external physical causes the thii^g 
cannot be got at ; ^ or 

0. When the thing is so lost out of our custody that it cannot 
be refound.® The possession of tame animals is consequently 
lost when they stray Wild animals are only possessed so -long 
as they can be seized at will/ and tamed animals so long as they 
retain the habit^ of coming home.^ Slaves, however, even when 
fugitive, remain in the possession of their master.^ 

D. Lastly, possession is in every case lost when obtained by 
another;/ as when forcibly acquired by a stranger who is not 
immediately dispossessed.* According to some passages the 
abandonment of a thing thromgh fear of violence applied with a 
view to that effect, does not amount to a deprivation ; although 
it is certainly otherwise if the regaining or exercise of possession 
be prevented,* Clandestine deprivation causes the loss of pos- 
session of moveables,*” but not of immoveables unless the former 
possessor, as soon as he has knowledge of the fact, neglects to 
turn the usurper out,” or the latter is too powerful so to be dealt 
with; in which case however the possession of only so much as 
he physically occupies is lost.® 


L. 13. pr. L. 30. § 3. eod. 
c L. 3. § 13. L. 25. pr. L. 44. pr. eod. 

L. 3. § 13. eod. 

e L. 3. § 14. 15. eod. L. 3. § 2. L. 5. pr. § 4. de A. R. D. (41. 1.). See 
Kammerer Beitrage zur Lehre v. Fiscbdiebstable. Bosfcook 1839, 
f L. 3. § 2. L. 4. L. 5. § 5. eod. L. 3. § 15. 16. h. t. (41, 2.). 
s L. 13. pr. L. 15. eod. L. 15, § l..de usurp. (41. 3.}. 

^ In conformity with the principles in § 220. 
i L. 15. b. t. (41. 2.) L. 17. de vi (43. 16.). 

^ L. 9. pr. quod metus (4. 2.) B. 1. § 29. L. 3. § 7. de vi (43. 16.). Oontm 
L. 33. § 2. de usurp. (41. 3.). Some think these passages can be reconciled ; 
see Hufeland v. Bes. 137 — 161, and Savigny § 31. p. 402—406, The newest 
of these fragments is preferred by Neustetel & Zimmern Unters. 1. hfr . 7. 
1 L. 1, § 24. 47. de vi (43. 16.). 

L. 15. h. t. (41. 2.). 

^ L. 3, § 7. 8. L. 6. § 1. L. 7. L, 18. § 3. L. 25. § 2. L. 46. h. t. (41. 2.), 
Savigny § 31, near the end. 

L. 18. § 3. 4. b. t. (41. 2.). 
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2. Mentally. 

§ 227. 

Possession is also lost when the possessor,, being in a position 
lawfully to alienate/ positively^ abandons his will to detain.^ 
, Thi^ is deemed to be the case when he dies without successors ; 
neglects the possession ; is without special cause absent for a long 
time / and when he allows moveables to remain unguarded out of 
his custody/ 


3. By third persons. 

§ 228. 

Possession can moreover be continued and lost by means of an 
agent. Here it must be observed — 

A. An agent cannot by a m^re resolve, himself usurp possession 
of the thing {nemo caussam possessionis ipse sibi mutare potest). 
For that purpose some act is hecessary ; namely, in case of 
immoveables ouster of the principal / but in case of moveables 
mere seizure of the thing animo fur mdi,^ 

B. Possession cannot be lost or transferred to another merely 
by the will of the agent. There must be on his part some 
physical act which according to the principles in § 226 causes loss 
of possession / in such cases the physical act of the principal is 
unimportant.^ Possession is consequently lost through an agent 
when he is himself ousted,^ or when he pemits another to take 


P L. 3. § 6. L. 17. § 1. L. 34. pr. h. t. (41. 2.). 

^ L. 12. § 1. eod. Savigny § 32. near the end. 

^ L. 27. L. 29. eod. 

a L. 37. § 1. de usurp. (41. 3.) L. 11. CT. unde vi (8. 4.) compared with L. 4. 
0. h. t. (7. 32.) and Betes 1. c. P. 2. o. 2. § 5. (Murman. Th. T. 7.). 
t L. 3. § 13. L, 47. h. t. (41. 2.). 

^ L. 3. § 19. h. t. (41. 2.) L. 6. § 3. de prec. (43. 26.) compared with L. 
18. pr. de vi (43. 16,). 0. Comes de Eeisach de antiqua regula : nemo caussam 
mssessionis sibi ipse muiare potest, Landsh, 1821. 

L 3 § 18. b. t. (41. 2.) compared with L. 1. § 2. L. 67. pr. de furt. (47. 2.) 
Savigny § 33. Hufeland v. Besitz 137-140. See too Hugo civ. Mag. 5. B. 
123-125. 

y L. 1. § 45. de vi (43. 16.). 
is L. 3. § 12. h. t. (41. 2.). 

L. 1. § 22. de vi (43. 16.). 


26 
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possession/ but not when Ms will to detain is at an end or is 
renounced by Mm/ or when he merely deserts the thing/ 


IV.-aTJASI POSSESSIO. 

§ 229. 

Although according to § 216, those who exercise rights in rem 
over a thing of ‘another have not the possession of the thing 
attributed to them, nevertheless they are deemed to be possessors 
of the right they exercise, and are entitled to interdicts to protect 
that right / but these interdicts, not relating to the possession of 
the whole thing, do not deprive the strict of his juridical 

possession.^ 

Persons thus situated are termed juris possess ores or quasi 
possessores ; whilst a possessor in the stinct sense of the word 
(at all events when he possesses animo dorifiini) is, by way of 
distinction, called corporis possessor.^ 

For the acquisition of this so-called quasi possessio both 
will and a physical act are of course requisite. In case of 
an unilateral usurpation no right is acquired unless there be 
some positive act against the proprietor ; or unless, if the right 


L. 40. § 1. h. t. (4)1. 2.) L. 33. § 4. de usurp. (41. 3.) L. 12. C. h. fc. (7. 32.) 
See Probeu on § 220. Lobenstern in Linde Zeitscbrift B. 9. Hr. 13. 
c L. 60. § 1. locat. {19. 2.) L. 25. § 1. L. 40. § 1. h. t. (41. 2.). 

^ L. 31. de dole (4. 3.) L. 3. § 8. L. 44. § 2. h. t. (41. k) L. 7. pr, pro. emt. 
(41. 4.) Huf eland v. Besitz 163 — 176. Savigny p. 431. 438. is of a different 
opinion on account of L. 12, 0. h. t. (7. 32.). 

® L. 2. commim. praed. (8. 4.) L. 23. § 2. ex quib. caiiss. maior. (4. 6.) L. 
10. pr. si serv, vind. (8. 6.) L. 3. §47. de vi (43. 16.) L. 7. de itin. (43. 19.) 
L. 2. § 3. de precar. (43. 26.) L. 10. C. h. t. (7. 32.). Cuperus P. 1. c.^. 
Savigny § 12. 44—47. Arch, ftir civil. Prax. 8. B. Hr. 1, C. Albert iiber 
den Besitz unkorperl. Saoben. Leipz. 1826. Somewhat different opinions 
are to be found in Yersuche iiber den Quaai-Besitz. Halle 1806. L. H. 
Wiederhold das interdictum uti possidetis &c. Hanau. 1831. Christiansen 
Institutionen 194. 

* L. 52. pr. h. t. (41. 2.) L. 3. § 7. uti. possidet. (43. 17.). 
g Tatioan. Pragm. § 9k Gains lY. 139. Theophilus L. 2, T. 9. § 4. L. 3. 
T. 29. § 2, L. 2. § 3. L. 6. § 2. de preoar. (43. 26.) compared with L. 32. § 1. 
de S, P. TJ. (8. 2.) L. 4. § 27. de usurp. (41. 3.) L. 1 § 8. quod legator. (43. 3,). 
Bucbholtz Yersuche Hr. 8. 
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l)& of a negative cliaracter, Ms acts are effectually opposed. 
In case of acquisition by a bilateral transaction, if tbe right be 
negative it is acquired by the transaction itself, but if positive 
only by the commenced exercise thereof [quaBi tmditio).^ 

Quasi possessio is lost by the impossibility of renewing at will 
the exercise of the right, or by abandonment of the intention to 
possess.* 

The Canon and German laws have, as will hereafter appear, 
(§ 237 — 239) to a certain degree extended these doctrines to those 
who exercise rights in personam over things and to other cases. 


V -CO]SrSEaUENCES OF POSSESSION. 

•• 

1. General. 

*§ 230. 

The consequences of possessioji are partly general, and so far 
essential to all kinds of possession, and partly special. 

The general consequence of possession is that every possessor 
(in a wide sense) must be left in Ms actual state until some other 
person brings forward superior grounds, which show th^t such 
actual state ought to be transferred to himself.*^ The person in 
possession, therefore, is not called upon to show his title, i.e. to 
declare the legal foundation of Ms possession the burden of proof 
is not upon him, and in cases where evidence is evenly balanced he 
succeeds,*” The burden of proof is, however, thrown on the person 
in possession (at least according to the opinion of most practi- 
tioners) when he seeks by virtue of his possession to encroach 


L. 3, pr. de usufr. (7. 1.) L. 20. de* servife. (8. 1.) L. 6, § 1. si servifc. 
vindic. (8. 5.) Hufeland v. Besitz. 81. 82. Savigny § 46. § 47. Heisler in 
his examination of the question whether negative servitudes can be acquired 
by mere contract without transfer (in his Abb. Halle 1783. 1. Th. Hr. 3.) 
expresses an opinion different from the above, and maintains that a quasi 
iraditio is necessary, 
i L. 12. § 4. de usufr. (7. 1.). 

^ L. 6. pr. si ususfr. pet. (7. 6.) L. 2. 0. de cond. ob turp. causs. (4. 7.). 
i L. 11. 0. de pet. hered. (3. 31.) L. 24. de B. Y. (6. 1.) L. ult. 0. eod. 
(3. 32.). S. Stryk de necessitate edendi titnlum poss. Frkf. ad Y. 1688. 

^ L. 8. 14. de probat. (22. 3.) L. 4. de edendo (2. 1.) Jj. ult. 0. de S. Y . 
(3. 32.). jS. Stryk de possidente non meliore. Frkf. ad Oderam, 1687. 
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upon tto essentially xinrestricted rights of another who oppos<^s 
such attempt,*^ 

To protect possession^ every person therein has the right extra- 
judicially to defend himself/ and judicially to meet his opponent 
with an 6'XcejpUoy^ and in certain cases to institute proceedings 
against him. How far mere possession is a ground for actively- 
instituting proceedings can only be ascertained from the law of 
interdicts^ which*are special consequences of possession. In this 
place it is simply necessary to state that no one is in a position^ 
merely because he previously had possession of a things to demand 
it by an actio in rem against third persons^ and that consequently 
the rights which flow from possession {jus possessionis) are not in 
rem but in personam^ (§ 64.) , 

2. Special. 

§ 231 . 

• 

The special consequences of possession are^, that in some cases 
a possessor is entitled to the produce of the things of another^ and 
by seizure or “continued possession gains the ownership of the 
thing possessed ; but this will be best examined with the law of 
property. The only special ^consequences requiring further 
development in this place are the right of retention*^ (lien)^ and 
possessory interdicts, 

A. BIGHT OF mSTENTIOK, 

§ 232. 

Lien, —Lien {jus refenUonis) is a right to detain a thing until a 
demand is satisfied.® 

^ C, Thomasius de onereprobandi ifi actione negatoria. Hal. 1716. Hufelai^ 
Beitr. zur Ber. d. pos. E. 4. Sfc. Hr. 10. G-rolman Lobi' Magaz. 3. B. 507 — 
512. But see L. 5. § 1. si iisusfr, pet. (7. 6.) L. 6. § 1 . L. 8. § 3, si serv. vind. 
(8. 5.) L. 15. de nov. op. mine. (39. 1.). Weber Beitr. zu derLelire v. d. KL 
11 . Eiiir. 2. 3. St. Hr. 16. K. G. W. Klotzer Yers. eines Boitrags zur Bericht. 
d. Lehre v. d. Beweislast. Jena 1813. Francke ira Arcb. f. cir. Frax. B, 21. p. 32. 

0 Ante § 61. compared with § 226. near the end. 

P L. 5. pr. in fin. si uausfr. pet. (7. 6.). 

a Thibaiit Yersiiclie 2. B. 61 — 66. 

Some are of a different opinion. E. Wippermann das gemeine dciitschc 
Eeobt.’Heft 1, Leipz. 1839. p. 36. 

’ L F, Heisler de iure reient. Hal 1751. (Exerc, 1 . n . 2.). G. L.^Boebmei* de 
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*If tMs right is the consequence of a contract or a testamentary 
disposition {jus retentionis conventionale^ testament arum)fitB limits 
as fixed thereby must be observed. 

If, however, the right exists independently of permission (jus 
ret, legale) the demand, on account of which the thing is sought to 
be kept back, must relate in some way to the thing (debitum 
eonnexum). The right exists in the following cases. — 

A. When a person in possession of a thing has made useful or 
necessary^ outlays upon or respecting it. 

B. When the recovery of a thing from its possessor is sought by 
an actio directa he can retain it until he is satisfied all the^demands 
upon 'which he could ground an actio contraria (Syst. §402); 
even although such demands are n<it of the nature mentioned in 
the preceding paragraph 

0. So also can a person who has a right himself to satisfy his 
demands out of the thing he possesses.* This sort of lien is said 
to be qualified (jus ret* qualijicahm) by way of distinction from 
other sorts which are said to be simple (jus ret, simplex), 

D. He who is bound to deliver a thing up in consideration of 
some act to be performed, may detain the thing until performance/ 

E. The retention of a thing is also lawful by one who has by it 
suffered a loss which the owner is bound to make good.^ 

F. Pledge holders have, in case of a vahd pignus, the general 


iure retent, eiusciue effectu. Goetting. 1774 (Elect. T. 2. a. 13.). I, L. Sch- 
mid de iis, quae ad exercend. ius retenb. sunt necessar. len. 1785. J. 0. W. 
Faselius syst, Darstellung d. Lebre vom Ret. R. 2nd. edn. Hal. 1793. 0. W. 
Schenck d. Lelire v, d. Retentionsrecht. Jena. 1837. K. Ludea das Reten- 
tjgasrechfe. Lpz. 1839. 

* L. 2. pr. ad L. Rhod, de iact. (14. 2.) L. 1. C. si aliena res pigaor. (8. 16.) 
L. 27. § 5. L. 48. de R. Y. (6. 1.) L. 21. § 2. de donat. inter Y. et. U. (24. 1.) 
L. 53. § 4. de fart (47. 2.). 

L. 18. § alt. commod. (13. 6.) L. 1. pr. quib. mod. pign. vel. bypoth. 
(20. 6.) L. 8. pr. de pign. act. (13. 7.) L. 2. pr. de lege Rhodia. (14. 2.), 

X L. 9. in quib. causs. pign. (20. 2.) L. 29. 0. de iure dot. (5. 12.). See 
Liiden § 23. 

y L. 13. § 8. de act. E. Y. (19. 1.) L. 26. § 4. de cond. indeb. (12. 6.). This 
is referred by some to a tacit understanding. Against such distinctions 
see Luden § 8. 

^ L. 9. § 3. de damn. inf. (39, 2,) L, 8. de incend. ruin, naufr. (47. 9.). 
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riglit to retain a thing until all their demands, whether connected 
therewith or not, are satisfied f this right, however, is not to be 
extended to others.’® 

With respect to the disputed question, whether the demand o£ 
the person retaining must be clear,'' the only answer which can be 
given is, if he be required by ordinary process to give up the thing 
he can insist upon being left to the proof of his exception If^ 
however, he be :3ued by summary process, in which uncertain 
exceptiones as a rule are not regarded, then his demand must be 
clear. 

A concurrence of creditors, moreover, does not deprive a person 
in possession of any advantage which he may have by virtue of a 
right of retention.*^ 


B. INTIEDIOTS, 
a. lioman, 

§ 233. 

Possessory interdicts (§ 63) have for their object the acquisition 
of a possession never as yet enjoyed (int. adipiscendce posses sionis)^ 
or the protection of a disturbed possession (int. retinendce posses- 
sionis), or the x'estoration of a lost possession (int. reciiperandm 
possessionis).^ The two latter only can be reckoned amongst the 
consequences of possession.^ These interdicts are founded solely 
upon possession, and no exceptio raising a question of right has 
ever to be considei’ed.^ It is only occasionally that in interdicts 
of this sort the plaintiff has also to prove his right to possess ; 


a L. un. 0- etiam ob ebirogr. pecr(8. 27.). ^ 

b L. ulfc. 0. commod. (4. 23.) L. 11. 0. depos. (4. 34.). Muller ad Leyser 
Obs. 368. Bufc see Schweppe Kom. Priv. R. 1. B. § 183. d. 

c Compare Stryk de possess, per caut. non aiiferenda cap. 2. § 15. 17. 
Pufendorf T, 2. Obs. 130. Faselius § 10. 

e. Opinions differ much on this point. Compare Conner Handb. 4. B. Nr. 
82. § 10. Gobz Entscheidnngen d. Facult. Altorf, Nr, I. Pfoiffer pract. Ausf. 
2. B. Nr. III. Cans Zeitschr. 1. B. Nr. 28. Spangeiiberg in Linde 
Zeitschr. 1. B. Nr. 6. 5. B. Nr. 13. 
e § 2. 1. h. t. (4, 15.) L. 2. § 3. b. t. (43. 1,). 

^ Savigny § 35. 

g L.* 4. L h. t. (4. 15.) L. 1. § 3. uti. poss. (43. 17.), Leyser. Sp. 499. m, 4. 5. 
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•wBen suoi is the case the interdict is termed mixed {int. 

In a general theory of possession those interdicts retinendcB et 
reeuperandce possessionis only have to be considered, which are not 
confined to certain special cases. 

a. RETINENDJ3 POSSESSIONIS. 

§ 234 . 

• 

For tlie protection of a possession not lost^ hut distni'bed^ 
otherwise than hj special permission {remissio),^ the Eoman law 
proTides as an interdictmn duplex^ (§ 63)^ in the case of immove- 
ables, the interdict uU possidetis/^ and, in the case of moveables, 
the interdict utrubi/^ which is now precisely similar to the other. 

The plaintiff here is the person disturbed ; he must be a 
juridical possessor in his own jright, and must be in possession at 
the time of the institution of the interdict.® 

The defendant is he who caused the disturbance, hut not, 
according to Roman law, his heir as such.P 
The deci-ee prohibits further disturbance, and awards damages, 
and a cautio de non amplius turbando.^ 

If the defendant sets up and proves by way of exceptio that the 
plaintiff obtained possession from him w, clam aut precano/ (an 


h For example L. 3. § 13. de it mere (43. 19.). Mixta is a word sometimes 
also applied to the dupliciaf ante § 63. 

i Tit. ©.’remission. (43. 25.). 

k L. 1. § 4. L. 3. § 2. 3. 4. h. t. (43. 17.) L, 11. de vi (43, 16). Especially 
Savigny § 37. 38. 39. 0. Albert iiber das interdictum uti possidetis. Halle 
1824. Archiv fiir civil. Prax. 6. B. 270 — 277. Some peculiar views are taken 
by L. H. Wiederhold das interdietum uti possidetis &c, Hanau 1831. 

1 6 7. 1, h. t. (4. 15.) L. 2. pr. de interdl (43. 1.) L. 3. pr. § 1. h, t (43. 17.) 
iTb?. § 1. de 0, et A. (44. 7.), 

m Zeitschr. f. geschichtl. Rwiss. B. 11. Rr. 9. 10. Weiske Reohtalexikon 
B. 5. 627. 

n § 4. 1, h. t. (4. 15.) L. uu. § 1. utrubi (43. 31.) Puchta Cursus der 
Institut. 2. B. p. 608—510. Weiske Eechtslexikon B. 5. 633. 

0 § 4. 1. L. un. § 1. cit. L. 1. § 4. L. 8. § 8. h. t. (43. 17.). Taogerow 
Eeitfaden § 336. 

P Ante § 71. and Schmidt v. Klagen § 170. 

<1 L. 1. pr. L. 3. § ult. h. t. (43. 17.) L. un. C.uti poss. (8. 6.), F. 0. Gonradi 
cautio de non ampl. turb. in iudio. possessoriis usu fori recepta. Helmst. 1737 . 

^ L. 1. pr. § 6. 9. L. a pr, § 10. h. t. (43. 17.). 
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sceptic wticlij in certain cases, may be strengthened by the feet 
that the defendant bad an older and better possession,) the plaintiff 
is himself to be condemned as if he were the defendant.® In this 
as well as in the following interdicts, the defence of lapse of time 
(§ 207) must not be forgotten, 

/3. RECUPERAND^ POSSESSIONIS. 

§ 235. 

For the restoration of a lost possession, the Roman law provides 
the person dispossessed with the interdict unde vi or de vi 
simplici quoUdiaoia, if he be not dispossessed by force of arms, 
and with the interdict de vi armata s, publica^ if he be. Those 
interdicts are alike in every fespect, except this, that the former 
does not lie against persons to whojn reverence is due.^ 

The plaintiff here may be any person who being in possession of 
an immoveable thing is directly or indirectly deprived of such 
possession.^ Whether the .plaintiff was in possession in his own 
or in another's right is immaterial but he will not succeed if he 
himself, although by duress, gave up possession to the defendant.^" 
Moreover possession of moveables is not thus recoverable except 
incidentally along with an immoveable upon which they may be.® 

s Cap. 9. X. de probat. (2. 19.). Langeim and Kori Erorter. 2 B. Nr. 21. 
Bayer summar. Proo. 2. edn. 184—188. Bolley vermischte jurist. Aufs. 1. B. 
Nr. 9. Sintenis Oivilrecht. B. 1. § 46. Not. 19. 

t Ruhr. Tit. D. de vi et vi arm. (43. 16.) et L. 1. § 43. ibid, § 6. I. de 
interdict. (4. 15.) Generally H. 0. Cras Diss. qua specim. iurispr. Ciceronis 
exhibet s. Ciceronem iustam pro Oaecina caussam dixisse ostenditur. Lugd. 
B. 1769. E. G, Fleck comm, binae de interd. unde vi et remedio spolii. Lips. 
1797. Savigny § 40. 

L. 1. §43. h.t. (43. 16.). 

L. 1. § 9. 10. 23. eod., comp, with L. 1. 0. si per vim (8. 5.) On account 
of the difference of opinion with respect to the meaning of possessio naturalis 
and civilis, the above statement is contested. See the works cited in § 217. 
notes d. & £. Geiger in linde Zeitschr. B. 13. Nr. 10. 
y L. 5. h. t. (43. 16.) L. 9. pr. quod met. causs. (4. 2.). 

L. 1. § 3. 29. 45. h. t. (43. 16.). 

a L. 1. § 3 — 8. 33. L. 3. § 15. eod. Notwithstanding L. 34. (4. 65.) 

L. 7, L. 10. 0. unde vi (8. 4,), Archiv fiif civiiist. Praxis^ B. 105 — 111, 
Linde Zeitschr. 1. B. 418—421. I. A. Fritz respons. ad qiia^t. quam actionem 
constitutio L. 7. 0. unde vi — concedafe. Friburg. 1§28. Piichta Oursus der 
Inst. 2. B. 512. Weiske Beohtsl exikon 5. B. 588. See Savigny § 40 p. 529— 535 



INTEBBICTS. 


209 


This interdict now also lies when possession^ lost by absence^ is 
obtained by another.** 

The defendant is he from whom the violence either mediately 
or immediately proceeds but never a third possessor or an 
nnenriched heir.^ 

The end obtained is restitution of possession with all accessories | 
but full compensation only for the period of one^year.® 

The exceptio that the plaintiff obtained possession from the 
defendant clam aut precario^ is not here admissible/ 

There was formerly an interdictum de clandestina possessione^ 
but this is now obsolete^ as clandestine usurpation no longer ter« 
minates possession.^ 


INTERDICTUM MIXTUM. 

§ 236 . 

If possession is awarded to a person but its acquisition 
or continuance is fraudulently prevented^ or if possession is 
wrongfully usurped by another^ the person aggrieved has a general 
interdict ei quiinpossessionemmissus e^^^whioh^ according 

to circumstances^ can be adipiscendcBj retinendcB or rectiperandce 
possessionis,^ With respect to the plaintiff, defendant and object, 
it agrees with those already mentioned.* There are, however, the 
special grounds of defence, that there has been no fraud on the 
part of the defendant, or that there is no.legal ground for awarding 
possession to the plaintiff/ 

L. ult. 0. h. t. (8.“ 4.). Savigny § 48. 

L. 1. § 12-15. L, 3. § 10. 11. 12. h. t. (43, 16.). 

L. 1. § 48. L. 2. L. 3. pr. L. 9. eod. L. 3. § 10. ufci poss. (43. 17.) L. IL 
0. de A. efeA.P. (7.32.). 

« L. 1. pr. § 31. 39. 40. 41, L, 6. de vi (43, 16.) L. nn. 0. si per vim 

( 8 . 6 .). 

f § 6. 1, de interd. (4. 15.). 

g L. 7. § 5. comm, divid. (10. 3.), compared with Savigny § 41. 

L. 1. pr. § 1. 2. 3. h. t. (43, 4.), Weiske Rechtslexikon B, 5, 
p, 597. 

s L. 1. § 5. 8. L. 2. L. 4. § 2. 3. eod. 

3^ L. 1. § 4. 5, 6. eod. 
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b. Jlodtrii Uxteitdons. 

a. REMEDIUM SPOLII. 

§ 237. 

ilaiiy important extensions and modifications liaTO been intro- 
duced by tbo Canon and German law^ and by practice. 

l?or til© reacqnisition of a lost possession* a now remedy, 
remediiim spoliif*o'weB its introduction to tbe Canon law. This 
remedy may be used actively (actio spolii) ov passively {ex€ep)tlo 
sp>oIii) and although not essentially different from the interdict 
nude vi is nevertheless distinguished from it by certain peculiari- 
ties in procedure and by having a more extensive application. 
For— 

• 

a. Every person can avail himself of it who actually being in 
possession in the widest sense 8£ the word"® is in any way, 
fraudulent or not, disturbed therein : and it is immaterial whether 
this possession or qnasi-possessfon, in the most general sense, be 
exercised by virtue of a right in rem or in personam, or whether it 
be taken away by forco or given up through fear, or whether its 
object be moveable or immoveable," 

h. The remedy lies in every case against the heir,® and even 
against third parties who acquire the thing with notice of the 
spoliim but not against third parties in Iona fide J 

3. It is also available against persons to whom reverence is 
dne.^ 

i The following laws show that this remedy is not a remedium retinendae 
possessionis. Dana snmmar. Proc. § 11. Mliller ad Leyser Obs. 834. contra 
Strnben 1. B. 142. Bed. See gener^Iy I. H. Boehmer I. E. P. L. 2. T. 13, 
Idem de depravato except, spolii statu (Bxerc. T. 5.). Fleck comment, eft 
p. 81. 'W'oltaer Obs. iur. Fasc. 2. c. 35. Savigny § 50. 

The possession must be specially justified if it be illegal by general law, 
cap. 2. de restitut. spoliator, in 6. (2. 5.). 

» cap. 2. 3. 4. 8. 10. 13. X. de restitut. spoliator. (2. 13.). Pufendorf T, 2. 
Obs. 142. Fleck 1. c. p. 97—99. 108—110. Hufeland v. Besitzs 75—83. 

0 cap. 5. X. de raptor. (5. 17.). 

p 0 . 3. 0. 3, qu, 1. cap. 18. X. de rest. spoL (2. 13.) cap. 1. § 1. eod. in 6to 
{2. 5,). Boehmer I, E. P. 1. c, § 7—11. 16. 17. I. U. Cramer opiisc. T. 3, 
p. 91. Contra Meviua P. 4. Deo. 69. P, 8* Dec. 383. 

^ cap, 7. X, d© restitut. spol. (2. 13.). 
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13 * POSSESSOEIUM SUMMAEIISSIMUM. 

§ 238. 

In order to prevent violent proceedings^ when two parties claim 
possession of a things the judge is^ by the German law/ required^ 
with or without request^ to interfere and, if need be, to sequestrate 
the thing, or to award it provisionally to one of the parties and to 
proceed herein as summarily as possible ; but the^right to institute 
a possessory or petitory action (possessormm and jpetitornini) must 
be reserved to the yielding party.® This proceeding is called 
from its peculiar possessorium simmariissimum, or merely 

Bummariim. The proceeding mentioned in § 234, relatkig to the 
preservation of possession, and in which the ordinary course of 
the summary process is followed, is t^medipoBsessoriiim ordinarimn 
or, by way of distinction ivom summariissimum^ ;possessoruim sim^^ 
mariim. In the former, attention is only paid to the last posses- 
sion, but in the lattei’, the kind, legality, and date of the possession 
have to be enquired into. This division into jpossessoriicm ordina- 
fium and summariiim is only used with reference to the remedies 
retinendce jpossQSsionis the other possessory remedies are however 
also obtained sometimes in the ordinary course of the summary 
pi'ocess, and at others by the imperfect summary procedure. 


§ 239. 

The form of the summariissimumy as well as much that relates 
to its nature, is left undetermined by law. Having regard to the 
main object of the remedy and the practice with respect to it, the 
following rules may be laid down. . 

•»!. Assistance must be given provisionally, without any enquiry 
as to the goodness of the possession, to him who can show that he, 
even for only a short time," was last in possession in the widest 


K. a. 0. V. 1555. Th. 2. Tit. 21. § 3. 

» See generally BoehmerAiss. de vero usu remedii possessorii (Exerc. T. 5.) 
cap. 3. Savigny § 51, 

* Boehmer Diss. cifc. cap. 3. § 5. Miiller ad Leyser Obs. 822. 

Boehmer L c. § 8. Berger elect, process, poss. § 22. and others think 
that possession for a year is necessary. 
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sense of tlio T?ord^ and tiiat lie lias been disturbed (for tMsns 
sufficient to give rise to fear of violence) ; consequently a subject 
must liero bo protected against tbo Prince.^ 

2. Imperfect evidence must be acted upon/ 

S, Tlie right to institute a possessory or petitory action must 
be reserved to the unsuccessful party^ and, if proper, he must bo 
ordered to pay costs,^ and to take an oath not to disturb his 
opponent/ 


^ Leyser Spec. 499, m, 8. 9, Miiller Obs, 824, compared with Thibaut’s 
Schrifli tiber Besitz uad Verj. 2 Th. § 75. Of a dffierent opinion is Dauz 
summar. Proc. § 16. 

#* 

J Boehmer 1. c, § 10. Schaumburg princ. L. 2, o. 4. § 8. Dana loo* cii* § 17. 

Compare Danz § 16. with Hommel rhups. Obs. 884 
S' Schaumburg L c. § 10. not. 5, 



NOTES AND ILLUSTRATIONS. 


NTOTE TO § 1. 

1. Law. 

A LA’Wjinthe loosest and most general sense of the word, is the expression of 
some necessity physical or moral. Thu^ we hear of the laws of gravity, 
laws of nature, laws of honour, &c. A little consideration is sufficient to 
show that those laws which expr^jss a physical necessity have very few, if 
any, characters in common with laws which express a necessity merely 
moral. A law of nature is nothing mpre than a concise statement of what 
is found to be true under certain conditions. Such a law admits of no 
infringement. If in any particular case, falling within the so-called law as 
expressed, that law does not hold good, the law is in fact disproved, and the 
general truth common to the cases previously observed must be stated with 
the necessary correction. The so-called laws of nature are ascertained 
sequences of phenomena, to which the term law is applied by metaphor. 

A law, in a more restricted and correct sense, is a command, actual or 
inferred, obliging intelligent beings to some acts or forbearances of a class. 
Laws in this sense are evidently capable of infringement, and may all be 
expressed, in the shape of an alternative, viz., Obey or disobey and take the 
consequences. Not that a person to whom the law is addressed can, as 
tried by it,- lawfully take which alternative he likes, but physically he can, 
and this circumstance by itself serves to distinguish the so-called laws of 
nature from commands real or supposed, to which the term law must be 
confined if confusion is to be avoided. Ip is not, however, with all laws, even 

this more restricted and correct sense, that a Jurist has as such to deal. 
Laws are divisible into several great divisions according to the sources from 
which the commands proceed or are supposed so to do. Thus we have 

I, Laws Divine, i.e. commands proceeding, or supposed to proceed, 
from the supreme Deity. 

n. Laws Human, i.e. commands proceeding from some person or body 
of persons : and these again are 

1 . Improper i if they proceed from persons who do not, as political superiors, 
issue them to others (e.g. laws of honour, fashion, &o.). 

2. Proper, if they proceed from political superiors as such. 
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Human laws proper and a certain small section o! human laws improp'er 
(International Law) alone form the subject matter of a treatise on Jurispru- 
dence. And by the word law is meant, unless it be otherwise expressed, a 
human law proper, i.e. a command issuing from a political superior and 
obliging generally to acts or forbearances of a class.®- 

2. Subject, Object. 

A clear perceptioijjL of the meanings of the words subject and object, which 
so often occur in the present work, is absolutely necessary for the complete 
understanding of the text. 

The words are imported from the writings of Kant and his followers. In 
their lan^age sxibject denotes the perceptive faculty — Has Ic\ Bgo, and 
olject denotes whatever that faculty is exerciseable upon — Das Nicht Iclh 
non ego. That is taken subjectively which is considered with reference to 
the percipient faculty ; that is taken objectively which is not so considered. 
As stated by a writer in the Fenny Gyclojpoedia (art. Subject)t 

“ The subject is in Philosophy invariably used to express the mind, soul, 
or personality of the thinker — the Bgo. The object is its correlative and 
uniformly expresses anything or everything external to the mind ; everything 
or anything distinct from it — the non Bgo. . . . Besides its primary 
signihcation, object became metaphorically motive, end, final cause, &c. 
. , . Subject became also synonymous with object.” 

3, Jus. 

The word in Latin, like Droit in French, and EeoJit in German, has 
two meanings, each of which is in English designated by a different term. 
Jus f Droit and JKeclii mean first Zaw, and second a right Jus, Droit and 
EecM in the sense of law are not synonymous with lex hi, GesUz, which 
answer to what in English is called a law, and which, like it, are used to 
denote a law in its most loose as well as in its proper juridical sense. Jus, 
Droit, EeoTit in the sense of law mean a body of leges, lois, Gesetm which 
proceed from the same law-giving power, and are collected so as to form a 
whole complete in itself. This is the meaning of the words in such expres- 
sions as jus pontificum, Oanonicum, gentium, civile, Sfc.; Di'oit romain, 
francais, ; Frivat-Eecht, Staats-Becht, &g. This sense of the words Jus, 
Droit, BecM, is what the Germans mean to convey when they make use of 
the expression Jus, Eeclii im ohjectiven Sinn. 

Jtis, Droit, Eeclit may also signify a right. When either droii or BccM 


a Upon tho subject of the above note the reader is particularly referred to the 
admirable Jromnee of Jurisprudence determined, by John Austin. London, 1832, a 
work wholly free from those mists which too often prove impenetrable to tho stndent 
of writings on the philosophy of law. 
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is 2 ised in this sense, it is always preceded by the indefinite article ; whilst 
when used in the sense of law, the definite article is always employed. There 
being no such mark whereby to know in which sense the word jiis is to be 
taken, opinions occasionally differ. A notable instance of this is afforded by 
the expression made use of in I. Inst. tit. 3 de jure personarim ; Blackstone 
and some others translating it “ of the rights of persons,” and then, for the 
sake of apparent logical harmony, talking of the “rights of things,” expres- 
sions still made use of, although the blunder has long since been exposed.® 
A right is what is intended to be denoted by the German expression, jus^ 
BecM im siibjectiven Binn. 

It is curious that whilst the English have only one word (law) to denote 
the ideas conveyed by jus and te, EecM and Geset^, Droit and hi, the 
Bomans, Germans, and French have but one word to convey themaeanings 
attached to the English words law and right. 

4, Duty. 

It is said in the text jus et olligatio sunt correlata, but this is not true if 
by olligatio be meant duty in its widest legal sense. Duties are divisible 
into absolute and relative, the former 'having no rights properly speaking 
correlative to them. The correlative of an absolute duty is rather the might 
of the lawgiver who imposes the duty than any right conferred by the law 
upon a third person. Examples of absolute duties are those which persons 
are under to pay taxes, refrain from smuggling, not to commit treason, 
suicide, &c. Although, therefore, every right has its correlative duty, 
eveiy duty has not its correlative right.^ The apparent rights correlative to 
absolute duties are nothing more than means appointed by the lawgiver for 
their enforcement, and are very often themselves absolute duties ; e.g. of a 
person feloniously assaulted it is more correct to say that he is bound than 
that he has a right to prosecute.<^ 

NOTE TO § 5. 

Thihaut’s System. 

In the 9th edition of Thibaut's Sysi^m the learned editor altered the 
a'Srangemeht of the author, and, dividing his last book into two and 
incorporating the appendix on prescription with the body of the work, 
distribnted the matter thus — 

I. General Principles — Book I. 

II. Special Principles relating to — 


a See Austin, app®. XVI., XIX. 5 2 ThibauPs Versuche, p. 1. 
t See Austin, uh. sup. 25, and appx. p. V, LYII. 

c 4 Bh Com. 134, 136, 2935 Per Wilmot, 0, J., in Oollins v. 1 Bm> 

L. 0, 164. 
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1. Property — Book II. 

2. Obligations — Book III. 

3. Family — Book IV. 

4. Saccessions — Book V. 

This arrangement is in accordance with the views of most modern German 
writers, bnfc whether it is better than that of the author is at least donbtfnl ; 
and the fifth § in the 9bh edition not being written by Thibant, the translator 
has deemed himself Justified in reproducing in the text the last classification 
of the author and fn the present place that of his editor. 


J^OTE TO § 6. 

Eoman Systems. 

The Institutes'^ of Justinian afe thus divided — 

I. Jus personarum. Lib. I. tit, 3—26. 

II. Be rebus. Lib. II. — Lib. III. ttt. 12. 

III. Be obligationibus. Lib. Ill, tit. IS. — Lib, IV. tit. 5. 

IV. Be actionibus. Lib. IV. til?. 6—18. 

Upon this classification much has been written, the principal controversy 
relating to — 

1. The meaning of the/ws persomnim» 

2. The arrangement of the three last subjects. 

That the expression jus persona7'tim means the haw of persons and not 
the rights of persons has been shown by Thibaut in a very masterly essay, 
published in the 2nd vol. of his Ve7's7ioJie, ‘‘The jus persomn^u treats of 
the differences of persons so far as these differences have any influence on 
rights and duties, whilst the jus quod ad res pertmet treats of things and is 
divisible into two parts, namely, the doctrines relating to things corporeal 
and the doctrines relating to things incorporeal. To the last division 
belongs the whole law of rights and their correlative duties, for they are 
species of things incorporeal. The jus pe7'S07ia7’twz should consequently be 
confined to the juridically important differences of pex'sons, being neither 
rights nor duties, whilst the law of things should comprise the whole of tile 
legal doctrines relating to things and should especially deal with one kind 
of them, namely, rights and their correlative duties.” 2 TMb. Vers, 6 & 7. 
For other views as to the limits of the j7i8 pe^^so^iarzm, see 1 Bavigny Bpsienif 
§59. 

With respect to the arrangement of the three last divisions of the 
Institutes some writers contend that the 3rd and 4th. divisions should be 


^ An elaborate analysis of the Institutes is given by Profr. Booking in his valuable 
edition of Gaius. 
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Ltended iiito onedistiocfe class*, wliilst others more justly conteBd that they ’ 
should be blended together as a branch of the 2Bd, so as to make the 
classification as follows—^ 


I. De personis. 

II De Eebus ^ ‘^^^’PO^^hbiis. 

1 iiicorporalibus including Justinian’s 3rd and Ith divisions. 
The Digest is arranged upon no scientific plan, if upon any plan at alL 
The following is an outline of its contents. 

First come some general matters in Lib. I. tit. 1 — 8 ; 


Second a.re the doctrines relating to civil process and defences by pacts, 
accord and satisfaction, and restitution. Lib. 1. tit. 9. to Lib. V. tit. 1. ; 

Third are placed the laws relating to the subject matter -of process, 
viz. — 


1. Actions in reni. Lib. Y. tit. 2. t# Lib. YIIL tit. ult. 

2. Actions in personam as they arise from contracts and delicts. Lib. 
IX. tit. 1. to Lib. XIX. tit. ult.* 


Fourth are three books XX. to XXII., containing many matters important 
in cases of contract, but never theless*of much more extensive application. 

Fifth are the doctrines relating to marriage, guardianship, succession and 
slavery. 

Last is placed a mixture of laws on obligations, property, interdicts, 
extinguishment of duties, appeals, criminal and state matters. 

The plan of the Code is not essentially different from that of the Digest.^ 


NOTE TO § 7. 

1. Jus G-eutium, See. 

In the writings of the Eoman lawyers three divisions of jtu are mentioned, 
viz., natdiralet gentium, civiU. Of these the Jus gentium and jm naturale 
appear to have been in fact identical ; for although Ulpian (1. 1. § 2. 3. 4. 
I. 4. i. 6. pr. de J. et J. I. tit. 1) ti-eats the three as distinct, the better 
opinion is that he did so for some philosophical reason of his own, and that 
The dichotomous division into Jt^s civile and Jus genikm (or naturale) was 
alone practically recognised by the Eomans. See the 1st appx. to the Isfc 
Tol. of Savigmfs System. 

The Jus gentium sive naturale was not a system of natural law built by 
reasoning from certain abstract principles, nor was it dependent on the 
arbitrary opinions of those who administered it, but it was that which was 
developed gradually by being moulded upon the moral notions of the age, 


» 1 Sav, Syst. § 59. t 1 Muhl, Paiid. § 78. . 

b Biuun's Eror | 7. 
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JITS GENTIUM, ETC. 

and so adapted to different circumstances as they arose. It grew hfco 
importance step by step with the state itself; by it were the transactions of 
percgrlni with each other or with Boman cives governed, and it was a sort 
of compromise between the stricty 2 is ciinle which was applicable exclusively 
to the latter, and the growing spirit of the age which demanded that peregrini 
should be eonslderod as capable of enjoying rights. The Jits gcnimm became 
in course of time to be considered as an integi’al part of the Eoman law, 
many of its principles being gradually incorporated therewith, and obtaining 
force and effect in tiie transactions of Boman cives themselves. 1 PitcMa 
LisL § § 83-5 : Frohen § 7. 

As a general rule the jus gentium could only be taken advantage of by a 

plea or ea'cepilo. Tliih. Syst § S: 1 Pttchta Insi, p. 363. 

•" 

Jus Civile was the term given by the Bomans to the greater portion of the 
Jus puUicum Bommvmii to the laws regulating agnatlo, marriage, patria 
potesias, all Boman formal transactions (including verbal conti’acts and 
testaments) and succession on an intestac^r. 

As Jus gen-iinm they considered certain portions of the Jus publmmi, viz., 
theyViS belli, trcMes, jus fostliminii, inviolability of ambassadors, reverence 
for the Gods, obedience to political superiors, punishment for furtum, 
homiddmm, aclulfermm, incest with lineal ascendants, injuries : also the right 
of self defence, slavery, concubinage, rights of parents to sustenance, duty 
of maintaining near relations, succession to the property of children dying 
intestate, acquisition of property by occupation, accession and tradition, 
and lastly all informal contracts.^^ 


2. Civil Law. 

By Jits civile in its most extensive sense the Eomans appear to have 
denoted what is in modern times usually designated positive law* Of civil 
law in this sense no better definition can be given than that to be found in 
the admirable 26th chapter of the 2nd part of 'Hobbes^ Leviatlmi, a pro- 
duction which, in spite of its unenviable notoriety and certain inadmissible 
doctrines, well deserves the attention of every student of Jurisprudence.'* 

By civil laws I understand the laws that men are therefore bound to 
observe because they are members not of this or that Commonwealth in 
particular, but of a Commonwealth." ^ ^ “I define civil 

law in this manner : Civil law is to every subject those rules which the 
Commonwealth hath commanded him by word, writing, or other sufficient 
sign of the will to make nse of for the distinction of right and wrong; 
that is to say of what is contrary and what is not contrary to the rule.” 


a Bx'aun’s Erdr, § 1. 
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NOTE TO § 9. 

Moral Duties, 

By tlie law o! England all duties founded upon moral notions of riglit and 
wrong cannot be actively enforced. A mere promise imposes upon the 
person making it no obligation capable of being enforced by action,^ unless 
such promise be founded upon some consideration, or be evidenced by a 
formal deed.<^ Nevertheless duties merely moral are not ignored. A 
person who promises to perform a duty, once but longer capable of 
being actively enforced by legal proceedings, can without any fresh con- 
sideration or a formal deed be sued upon that promise ;f, and courts of 
Equity by a liberal application of the maxim he who will have Equity 
must do Equity’’ often compel a plaintiff seeking relief to do that which 
by the current notions of morality he ought, although he could not be 
compelled so to do by any action or suit instituted against biin.t 

What moral duties are at the same time legal ones and what are not 
cannot be stated in any general i^roposition. 


NOTE TO § 11. 

Void Laws. 

The rules and precepts contained in the Old and New Testaments are, if 
binding as laiv at all, only so by virtue of their incorporation and adoption, 
into our statutes and body of customary law, and consequently have no more 
force as laiu than any ordinary statute or legally valid custom.^ Hence any 
rule or precept in the Bible ceases to be binding as laio when opposed 
cither to an act of parliament or to an existing valid custom ; and when it is 
saidf that the Divine law is above all law, all that can be reasonably meant 
is, that ill a religious or moral point of view a person is jiistided in dis- 
obeying a positive law if opposed to the law Divine. A person disobeying a 
positive law clearly does wrong in a legal point of view for that law is the 
sole legal standard of right and wrong ; and consequently a judge who ignores 
a clear positive law because it is oppos^ to wbat is, or is supposed by him to 
^e, a law of God does that which is, juridically speaking, unlawful, however 
praiseworthy his conduct may be when tried by any other tbana legal standard. 

A similar observation applies to laws “ against the constitution,” opposed 


a Beaimont v. Reeve, S Q. B. 483. 
b Plow. 308. 

€ 'Eadmoocl v. Kenyon, 11 A. &. E. 447, 1 Add. Con. 24- 

d See as to this maxim The Grounds and Kndiments of the Law, 134 ; 1 Sfcory lOq- 
Jut. § o j SUirgis v. Chamymcys, 5 M. & 0. 97 5 t Sponco Eq. Jur. 422, 
e Post note to § 13. 

i 1 BL Com. 42, 43, 69 j Forhes v. Cochrane, 2 B. & 0. 4/1. 
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to tlie first prineipleR of justice/’ “ to common honest}-/' Ac. &c. Tlmt 
which the supreme power in a state declares shall be law is law, imd cannot 
be legally ignored or disobeyed i! it can the power is not supreme. TliC 
opposite doeferinet involves a philosophical absurdity, but nevertheless, as 
sometimes happens, leads in practice to few bad consequences. A n English 
judge boldly refusing to carry out a disgraceful act of parliament and to lend 
his assistance in crushing the liberties of his coinitryinen, anti an American 
•judge calmly declaring a scandalous law ^‘void as against the fundamental 
principles of the coiistitiition,” would both upon an emergency have to rely 
npon the moral support of the people. The English doctrine, however, is 
less liable to abuse than the American, and is not open to the philosophical 
objections so ably exposed by Bentham. 


XOTE TO § 12. 

1, Glossators. 

• 

The jurists who commented npon the corpus juris civilis from the time of 
Irnerius until that of Acenrsins, i.e. until the first half of the 18fch century, 
are known by the name of Glossators. Acenrsius collected the most valuable 
parfcs of the wndtings of the commentators who preceded him, and appended 
the collection to the Corpus Juris, and in this form was that work received 
in Germany. Those parts therefore of the original which were unknown to 
the Glossators, or were passed over by them as of no practical importance, 
were not received in that country as law. IlencG the maxim quidqtiid non 
ur/noscit glossa nee agnoscU caria. The following parts of the Corpus Juris 
are glossed : the whole of the Institutes, the whole of the Pandects, except 
lib. XLYIII tit. 20, L. 7. § 5. to L. 11. ; lib. XLYIII. tit.' 22. L. 10-19 ; 
many passages in the Code, and many of the PTovols also are nnglossed ; in 
fact of the latter 96 only arc glossed. A complete list of all the nnglossed 
portions of the corpus juris civilis is given by Px’ofessox* Bdekiug in his 
InstUntionen, vol. I. p, 71, &c., in which excellent work the reader will also 
find an analysis of the contents of the Digest and Code, and a full examina- 
tion of the system adopted in the Institutes of Gains and Justinian. 

2. Beferences to the Corpus Juris Civilis. 

The following note upon the mode of referring to the corpus Juris civilk 
may be of use to English students. 


a- 1 Black. Com. <)l, 160, 186. 

b Maintained hy the Amovican.s 1 Kent Com. 447 &c., and sec Bonham's Ca. 
8 Co. 118 a. 

c Becontly recognised by Lord Campbell in Woodtvard r, Tfaftf?, 2 E, & B, 458. 
See to the note to § 25. 
d la Ms Essay on Fallacies, Fart I. c, S. 
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The BisUtuies are denoted by inst. — ist. — instit. — insfcitn. — or simply, 
and now most commonly, 1. 

The Digest or 'Pandects are denoted by P. — p, — ?r. — E, or D. wliicb is 
now most iisnal. Where no mention whatever is made of the part of the 
corptis juris referred to the Digest is always to be understood. 

The Code is always denoted by 0. or Ood. ; and where Justinian’s Code is 
to be distinguished from that of Theodosius, the former,is denoted by 0. J.> 
the latter by 0. Tb. 

The Novels, or as they were formei'Iy called mtlienticce, are denoted by 
aiith. — ant. — authent. — hT, or ISTov. The last two abbreviations are 
now .nniversally adopted. Sometimes the name of the Emperor who caused 
the Novels to be received as law is added to the abbreviations mentioned 
above, thus Nov, Valentinia^ii, Nov, LeorCis ; this distinguishes them from 
Justinian’s Novels properly speaking. 

The titles of the diEerent divisions of the Corpus Juris have been referred 
to in different ways at different times. Formerly it was the fashion to 
quote the rubric only without giving the number either of the book or title ; 
thus, inst, de rerum dlvisione — D. de 'peculio and as there happen to be 
three books in the Digest with the same rubric, viz. lib. XXX.— XXXII., de 
legatis et fldei commissls they were distinguished by the addition of the 
numbers I. II. or III. ; thus, de legatis III. In modern times the more 
convenient plan of giving the number of the book and of the title either with 
or without the rubric is for the most part followed. Thus, Inst. I. 2. or. I, da 
jure mt, (I. 2.). Dig, XY. 1. or D. de peetdio XY. 1. or simply de peculio 
(15. 1.), which is the method adopted by the author in the pi’esent work. 
Where the rubric is long the first two or three words alone are given, thus, 
de usuris (22. 1.) instead of do usiiris et fructihus et caiisis et omnihu,s acces- 
sioidhus ci ■iiiora (22. 1.). The last two books of the Digest are almost 
always referred to thus, D. de R. J., (i.e, de diversis regtiUs juris aniiqui) 
and D. de Y. S., (i.e. de verbonm signiflcailone). 

-*The different paragraphs of each title are referred to by the letter 1. or L. 
(short for lex). In modern times the paragraphs of the Digest are referred 
to by the abbi'eviatioiis fr. or fragm. (short for fragmentum), and the 
para graphs of the Code by c. or const, (short for constiMio). The par- 
ticular paragraph refexTed to is denoted either by its first \yords or, and now 
almost always, by its number. 

It is further necessary to denote the section of the paragraph in which 
the passage referred to occurs. This was formerly done by giving the first 
word or two of the section, thus— inst. do rerum dlvisione § literw qiwqtie — 
D. de peculio L. si nomUjndicio § quod autem — C. de pactis L. pactanovissima. 
If there are several sections in the same law or paragraph beginning with 
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the same words, sucli sections are further distinguished by tbc immemls 
1, 2. S. <&c., which mean that the section referred to is the 1st. 2nd. 3rd. &c« 
begimiing with the words immediately preceding those numbers. The last 
section and last section but one of a paragraph or law are referred to as ulfc. 
or penult, respectively. 

In modern editions of the corpus juris the different paragraphs and sections 
are numbered, and these numbers are used instead o! the first words for the 
purposes of refei'ence, thus — § 3. L de rer. div, II. 1. for inst. Lib, 11. tit. 
1. §3. — fr. or L. 11. § 6. D. XY, 1. de peculio or L. 11. § 6, de pemlla 
(15. 1.) for Digest lib. XY. tit. 1. L. 11. § 6. — c. 3. § 1. G. YI. 43. conmwiia 
de leg at or L, 3. § 1. G. communia de legat (6. 43.) for Code lib. YI. tit. 43, 
L, 3. § 1. If there be only one law, or fragment, or constitution in a title 
in the Digest or Code, this one is referred to as leas tmica — L. nn. — or c. 
un. — thus, c. un. G. YI. 51. de cadiccis toUendis. If in the Institutes the 
beginning (prmci^pizwi) of a title be referred to, there being no numbers to 
the first sections of the titles, the contraction pr. or prino. is used : thus, 
pr, I. de nupHis, The auihenticce in the Code are still referred to by their first 
words — thus, atifh. sacr amenta pnhermn 0. II. 28., si adverstis vend, — as are 
also the constitutions of Justinian prefixed to the Digest and the Code, and 
which form as it were preambles to them : thus, const Hoeo qnm necessario at 
the beginning of the Code — const. Oordi nohist which is the next constitu- 
tion but one to that last cited. 

The Novels are cited now by marks very different finm those formerly 
used. The Glossators referred to the passages in this collection by placing 
after wuihent. the rubric of the title, then the first word or two of the chapter 
and lastly the Collatio : thus — atithent de liered. ah intest § si guis, Colt IX 
Xow, however, that the Novels are numbered throughout the much simpler 
plan of giving the numbers only is adopted : thus, Nov. XY. cap. 2. The 
first and last paragraphs are sometimes referred to as preef. (prwfatio) and 
epil. {epilogm) respectively. 

Besides the marks and abbreviations above noticed, modern writers often 
make use of the following : Unh\ tit followed by the heading of a title 
when that alone is referred to : thus, Enh'. tit. Cod. si guis aliguem testaf% 
proMhuerit vel coegerii. Totus tiiidzcs or toto tiiulo contracted into tot tit 
or 1. 1, shows that the writer refers to the whole of the title cited in support 
of his opinion. Yerh. or in verb, (verbis), sometimes also ver, or vers, (ver-- 
siculo, versihiis), followed by a quotation, denotes on the other hand that the 
writer relies more especially on that part of the law or section in which the 
words quoted occur. Ar, or arg. occurring in a reference signifies that 
the passage referred to is relied upon, not as a direct authority, but as 
Warranting the writer's statement by analogy.*^ 


^ MaroKoll Lehrbuch der lust. § 46. The student will imd a very full account of 
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NOTE TO § 13. 

1. English Laws. 

The laws of England are by no means all of home growth. Many 
provisions o£ various laws which first obtained currency in other countries 
have been gradually incorporated with our own statutes and customs, and 
form an essential and by no means inconsiderable portion of our Juris- 
prudence. The principal adopted laws are — 

The Eevealedlaw of God. 

The Civil law of Rome. 

The Canon law. 

The Feudal law. 

International law. 

It is to be constantly borne in mind that adopted laws derive their 
effect as laius in the country into which they are imported, not from 
the fact of their being laws elsewhere, l^nb from their adoption express 
or tacit by the supreme power of tjie state into which they are introduced.^ 
The practical consequence of this is that — 

1 . Adopted laws have as laivs precisely the same effect in the state adopting 
them as have the laws originating in that state, and neither more nor less. 

2. Adopted laws are binding so far only as they have been incorporated 
by the adopting state.^ 


2. Adopted Law. 

It has often been said that adopted law is not binding when the 
reason for which it was made no longer continues. But this doctrine, 
wliich arises from not distinguishing the reason of a law from its subject 
matter, is clearly erroneous. It is iudeed true that laws cannot be 
applied if the circumstances to which they are applicable never exist. 
The Roman laws relating to certain magistrates, to concubinage and to the 
legitwiatio per curim dationem are instances of this; such institutions 
being unknown in modern times the laws relating to them are of course 
wholly inapplicable. But the events upon the happening of which a law 
iS'to be applied may well continue to occur long after the reasons which 
led to the making of the law have ceased to exist. When such is the 
case the maxim relied upon by some writers csssante ratione legis, cessat 
lex ipsa is, as is shown by the passages cited in § 52, utterly false, or, to 
say the very most, can only apply to render adopted laws inapplicable 


tlio modos which have at different times been adopted for the purpose of referring 
to the Corpus Juris in Thibaut’s Civilistischo Abhandlungen, p. 205 et seq. 
a Austin Prov. of Jur. 374, 6 j 1 Bl. Com., 79, 80. 

h 2 Inst. 053; Ward v. Turner, 2 Yes. B. 441; see too per Lord Thurlow, in 
BcoU Y. Tylm% 2 Dick. 712. 
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provided tlie reason for thorn has ceased after tlxoir adoption, Brafun, 
§ Ifi and see ^osi tbo note to § 52. 

NOTE TO § 16. 

1, Judicial Becisious. 

The propriety of considering judicial decisions as sources of law is often 
denied. It is argued that judicial decisions are either conformable to law or 
not; if the former, they are mere applications of a pre-existing rule to 
individual cases falling within it, and do not therefore create new laws ; if 
the latter, they are not binding, but are themselves against law. The 
objection to this dilemma, however, is that it pre-supposes the existence of 
some general principle already established and applicable to every possible 
case. That this assumption is unfounded is piwed historically by tracing 
the rise and gradual developmenlf of several of the best established rules of 
modern law, and more especially of those which obtain in courts of Equity, 
How long is it, for example, that the doctrines relating to a married woman's 
equity to a settlement, or her right to separate estate have been recognised ? 
The truth is that the great mass of *bur jurisprudence is composed of what 
is sneeringly called judge-made law, i.e. of principles obtaining the force of 
law solely by being acted upon in a greater or less number of individual 
cases by the judicial officers of the country. A note is not the place to 
investigate the limits within which judges can properly exercise a legislative 
power, blit that to a certain extent they, in all countries, have and use it, 
and must necessarily do so if the law is to keep pace with the ever progress- 
ing habits of society, can scarcely be denied by any one who attends to the 
history of jurisprudence.^ 

2. Their relative weight. 

In a country like England where the principal evidence of what is law is 
furnished by judicial decisions upon particular cases, it is necessary for the 
student to ascertain what weight is properly attributable to a decided case. 
The following principles are unive]»sally recognised as binding*. 

1. The decision of any tribunal is binding upon all tribunals over whicti 
it has an appellate jurisdiction. Hence, however much a snboi^dinate judge 
may disapprove of the decision of the court to whom an appeal from him lies, 
he is bound to apply the principle of that decision to all cases falling within it.^ 


a See Braun’s Eror, p. 25 ; 1 Spence Eq. lur. of the Court of Chancery, p. 410; 
and a good article in the 19th voL of the Law Beviow, p. 22 et scq,. The judgment 
of Mr. Justice Park in Mirehouse v. Mennell, 8 Bing. 515, coiitaina an oxcolieiit state- 
ment of the province of a judge who is called upon to decide a now case. 

b See the many cases decided after UpJUVs ca, 14 Jnr. 843, and amongst others 
BieheVs ca. 1 Sim. N. S, 187. 
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The decision of any tribunal is not binding upon any other tribunal 
(unless an appeal lies from the latter to the former) if such decision being 
recent was professedly founded on a law which, in the opinion of that other 
tribunal, clearly^ did not justify it> 

3. But the decision of any tribunal if followed from time to time for a 
long period, will not be departed from, howeTer much it may be disapproved 
of by those who have subsequently to apply or neglect it.c In such a case 
whether the first decision was professedly founded on a statute,^ or only 
purported to be a declaration of the common law,® is immaterial ; the maxim 
communis error facit jus is applicable, and the student must console himself 
as best he can with the reflection — l^on omnibus giice a majoribus constituta 
sunt ratio reddi potest. ^ 

4. An old decision which, not having been either followed by aiong series 
of others, or expressly overruled, is at variance with all the analogies of 
modern law, is not considered binding.^ ^ 

5. If there be several conflicting decisions the more modern are preferred 
to the more ancient,^ and those wjaich have received most consideration, to 
those which have received lessJ 

NOTE TO § 17. 

Custom. 

By the old -writers on English law the word custom is used to denote a 
particular and not a general custom.! 

For the circumstances which must concur to make a valid custom see 
generally 1 Black. Com. 74, &c. ; Com. Dig. Oopyliold S. ; Coke’s Law Tracts, 
p. 59, &o. *, Yin. Ab. Custom. 

The leading case upon the subject is Le Case de Tanistry^^ where the Irish 


a Fayle v. Bird, 6 B. & 0. 581. 

b Dosivell V. Impey, 1 B. «fe C. 169 ; Waits v. Bees, 9 Ex. 696 j Tetley v. Taylor, 
IE. & B. 531 ; B. v. Shreivsbury, 1 E. & B. 711 ; West v. Bay, Kay, 385 •, but in 
matters of practice see Montagu v. Smith, 16. Jur, 40. 

c Slade^s ca„ 4 Co. 9Bb; 16 Yin. Ab. 503, pi. 15 & (C) : 2 R Wms. 452; Toe v. 
^fannmg, 9 East, 69 ; Beverley v. Lincoln Gas Co., 6 A, & E. S29,per Patteson, J. See 
too the note to Lumpor's ca., in 1 Smith, L. 0. 18, and Ediuards v. The Qumv, 9 Ex. 
628. This doctrine extends even to the interpretation of private instruments, 
1, M. & K. 59 : Kay, 375. 

d As in Gooch’s ca,, 5 Co, 60 h ; and see B. v. Bewdley, 1 P, Wms, 207. 
c As in Bumpor’s ca. , 4 Co. 119 b. 
f Dig, I., tit. 3, 1. 20. 
g Butland v. Neionan, 6 M. & S. 179. 

h Mag nay v. Edwards, 18 0. B. 479 ; 3£eredith v. Meigh, 2 E. & B, 364 ; McDonald 
Y, Bryce, 16 Beav. 581 ; Beedie v. iY. W. Bail. Co., 4 Ex. 244; Marshall v. Collett, 
1 Y. & C. 239; see the views of the judges expressed in v. Bees, 9 Ex. 696. 

■i 4 Co. 94 a. See per Pollock, C. B., 9 Ex. 699. 

5 Lit. § 169; Finch’s Law, 55 ; Co. Lit. 110 b, 115 b. 
h Davis, 29. 
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judges held an ancient general Irish usage void, as being unreasonable aftid 
uncertain. The student will find in the judgment not only a clear statement 
of the old law, but also, what is not very common in reports of that date, a 
sensible examination of the doctrines discussed. 

KOTE TO § 18. 

One act may be sufficient evidence of a custom, Hoe v. Jeffery ^ 2 M, & S. 0*2. 

NOTE TO § 19. 

1. Hatiire of a Custom. 

All CLSstftms, be they general or particular, are in the early stages of their 
growth nothing more than positive moral rules, ^ and ic is by no means easy 
to determine when this condition ceases and when a custom may be said to 
be law. Thibant, both in the text and in his lectures (see Frohen § 19, and 
Braun § 20), states as his opinion that nc^special act of the supreme power 
or of its judges is requisite to convert the moral rule into a binding law, 
although in case of a disputed custopa the first duty of the judge is to see 
whether it has been already established by a judicial decision and is become 
res judicaM, Mr. AusbinO' on the other hand, contends that, until confirmed 
by judicial authority, a custom remains a mere moral mile with opinion for 
its sanction. If this be so that which is a positive moi’al rule is declared, 
by the first judgment in its favour, not only to be binding as a law for the 
future, but to have been binding as law from a time anterior to the decision : 
the judge in fact attributing to the bi*eaoh of that which ex hji^otJiesi was a 
mere moral rule the consequences of a breach of an existing law. It would 
seem therefore better and more consonant to the principles regulating the 
judicial oilice.to hold, witli Thibaut and many other writers of equal celebrity, 
that a positive moral rule becomes binding as law by virtue of’ the tacit 
general assent of the supreme power, whenever the rule is evidenced by an 
■ unbroken series of similar acts or forbearances inexplicable except upon the 
supposition that they have been purposely done or omitted from a common 
feeling of necessity.® 

• 

Those writers who maintain that a custom is binding as laiv independently 
of the assent, even general and tacit, of the supreme power, are well 
answered by Mr. Austin. A rule which is binding must surely be so by the 
assent, tacit or declared, of the power which can at any time abolish it.<^ 


a. Davis, S2. The statement of L. C. J, Wilmot, in Collins v. Blaniarnj 2 Wils. S41, 
that ^Hh® common law is nothing else bnt statute worn out by time,” cannot be 
considered correct. 

b Prov. of Inrisp. 37 &c., and opp.r. p. S. & XI. 
c See Davis Eep. 

d Sea too Hobbes’ Leviathan, Pt. II. e. 26, § 5, 
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2. Custom and written Law. 

The question whether written law can be repealed in whole or in parfc by 
custom has given rise to much difference of opinion amongst Eoman jurists. 

The texts relating to this subject are the following — 

Inst. L tit. 2, de jure natur. § 11. Ea (jura) vero, qua: ipsa sibi 
qu83que civitas constituit, smpe mutari solent vel lacito consensu populi, 
vel alia postea lege nata. 

2. Dig. I. tit. 3, de leg. ^c. 1. 35. Sed et ea qua: longa consuetudine com- 
probata sunt, ao per aiinos plurimos observata, velut tacita civium con- 
ventio non minus quam ea, quae scripta sunt jura, servantur. 

3. Dig, I. tit 3. de leg. 1. 32. § 1. Quare rectissime etiam illud recep- 
turn est ut leges non solum suffragio legislatoris, sed etiam tacito consensu 
omnium par desuetudinem abrogentur. 

4. God. VIII. tit 53, gum sit ^c. 1. 2f Consuctudinis ususque longawi 

non vilis auctoritas est, sed non usque adeo sui valitiira momento ut rati- 
onem vincat aut legem. • 

The difficulty arises from the last passage, and especiallj’’ as to the true 
meaning of the words rationem and legem. The better opinion, and that 
held by Puchta and Savigny,a seems to be that a general law can repeal a 
general or particular custom ; that general custom can repeal a general or 
particular law ; that a particular law can repeal a particular but not a general 
custom ; and that a particular custom can repeal a particular but not a 
general law. Savigny, commenting on the above passage in the Code, is of 
opinion that it applies only to particular and not to general customs, that 
the word lex means a general law and that the word ratio means not a miio 
juris nor abstract reason, but the ratio pichlicce idiUtatis. The import of the 
passage he takes to be this ; Particular customs are invalid if 0 ])posed to 
the general interest of the state, whether such general interest bo declared 
in a general law or not. 

By the writers on English law it is usually laid down that no custom eaui 
take away the force of an act of Pariiament.’-^ However, as before observed, 
custom in English law books means, unless otherwise expressed, particular 
Custom (see note to § 17), and there are several instances on record of general 
customs having arisen and been judicially recognised, notwithstanding acts 
of Parliament to the contrary. The most remarkable case of this kind is 
afforded by the history of entails, which were as a matter of course allowed 
to be barred in the very teeth of the statute de donis long before the reign 
of lien. YIL when the practice received legislative sanction.^ Many other 


a 1 Puchta lust. 48 ; 1 Puchta Vorles, 30 , 42 . 1 Sav. System, 15b & Boil. 2, i% 400, 
b Co. Lit. 113 a, 11 5 a; 1 Bl. Com. 186. 

*See Cruise on Recoveries, cha.p. 1. 



CUSTOMaU^l LAW, 


[appendix. 


sfcatuies, general as well as special, have become obsolete,^ and we have 
before (note 2 nr. 3 to § 16) seen the eSect which judicial decisions may have 

upon them. 


NOTE TO § 20. 

Proof of Customs. 

The question whether judicial notice should be taken of any, and if of 
any of what customs is important and still open. The Roman law is silent 
upon the subject, * 

According to some writers every custom relied on by a litigating party 
requires, like any other fact relied on by him, to be proved. This opinion 
is based upon two errors, viz., 1, a want of accurate discrimination between 
law and fact; 2, an erroneous view of the true nature of a custom which 
is a law made known by facts and not a mere series of facts. The facts by 
which a legal custom is made kn(fwn bear very much the same relation to 
that custom as the fact of promulgation bears to a written law, and the 
reason which requires judicial notice to be taken of this latter fact also 
requires such notice to be taken of the former facts. 

The only other opinion, and that almost universally entertained, is that 
judicial notice must be taken of all general customs, and that all particular 
ones must be proved by the party relying upon their existence. For this 
opinion the following reasons may be given : the laws written and unwritten 
of most countries are numerous and intricate and of every degree of 
importance ; those of general importance and application must be learned 
by every judge in order that he may be able to act at all as such ; and of 
these it is essential for the transaction of business that he should take 
judicial notice. The laws of less importance, whether written or unwritten, 
those which are applicable to a few individuals only and which are 
binding only in certain places, he cannot be expected to be so well acquainted 
with ; and it is for this reason of necessity that the line is drawn between 
general and particular laws, written or unwritten. Judicial notice is 
required to be taken of general laws but nob of particular laws, the 
existence of which must therefore be proved. 

The last proposition must however be taken with this qualification^ 
Where a court has a special jurisdiction over a certain class of persons 
or over a certain district, any custom generally binding over those persons 
or ill that district, thongh particular with regard to the whole state to 
which such persons may belong or in which such tract of land is situate, 
is, with regard to that court, a general custom, and must foe therein 
judicially noticed as such.^ 


» 430 “ Public General xlcts’’ arc said to bo obsolete. Statute Law Commission, 
iirsfc B.ep. 110, and see p. 121. 

t Bee upon this subject, 1 Savigny System, § 30; 1 Vangorow Leitfaden, §17? 
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Ab fclae only mode of ascerfcaining the existence of a custom not already 
recognised by the courts, is to prove facts from which it may be inferred^ 
the question of custom or no custom is for the jury and not the judge.® 

NOTE TO § 22. 

Majority. 

As regards corporations it is clear that the will of the majority is the 
will of the corporation, and binds the minority in all^ matters consonant 
to and not in contravention of the purposes for which the corporation 
exists.t> 

In ordinary partnerships a similar doctrine obtains ; but of course a 
majority have no power to bind the minority except as regards matters 
within the scope of the partnership business. <*’ 

NOTE TO*^ 24. 

1. Perjjlissive Laws. 

No law can be permissive in the sense that every body is at liberty to 
obey it or not as he likes; but a, law may not improperly be called 
permissive which enables one person to do or forbear at his pleasure. 
Such a law, permissive as to him, is compulsory on every one else and 
obliges all persons to forbear obstructing him in the exercise of the right 
conferred upon him. 

As to what statutes are not permissive even in this sense, although the 
words are not mandatory, see Com. Dig. Farliament» B. 22, ; 1 Ell. & BI. 
178, 228, 253 ; 2 Ell. & BL 210, where the student will find cases in which 
mwy has been construed must, 

2. Distributive Justice. 

Those who desire further information respecting the unintelligible division 
of justice into commutative and distributive, are referred to Aristotle’s 
Ethics, Book V. c. 3, 4. ; Yinnius Comm. L tit 1. ; Yoet. Comm. I. tit. I, 
§ 9. ; G-rot. de Jure B, ac P. 1. 1, § 8. 

• 

NOTE TO § 25. 

Time from which Laws bind. 

Previous to the passing of the 33 Geo. III. o. 13, it was the settled 


1 Miihlenbrach Lehrbuch d. Tand. Eechts § 39 & notes: Yoet. Com. ad Pand. I, 
tit. 3 § 32 ei sec[, Co. Lit. 89 a, n. 7, 1105 ; Com. Dig. Oopyh, (S. 1.) ; 2 Bitrr. 1226, 
1228. 1 Fonb. Eq. 250. 
a Black, Com, 76. 

b See Grant on Corporations, p, 68, <&c. 

c Story on Partnersbip, § 123 ; E-rparfe Morgan, 1 Mae. k G. 235, 240, 
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rule in this country that, unless some day were specially named, ev^ry* 
act of Parliament took effect from a time oven anterior to its passing, 
namely, from the first day of the session in which it passed.®- This rule, 
opposed as it is to ‘^all the first principles of justice and common 
honesty” as well as to the established maxim in fictione legis sem^per 
suhsistit CQgidiaSi is a remarkable illustration of the doctrine (noticed in 
the note to § 11), that the binding power of a clearly established law is 
wholly irrespective of its conformity with moral notions of right and 
wrong. By the abave statute the rule is altered, and acts of Parliament 
now take effect from the day upon which they receive the Eoyal assent 
unless some other time is specially fixed. 

NOTE TO § 26. 

Eetrospective Laws. 

Por cases illustrating the maxim Nova constituiiofutimsformam imponere 
dehet, non prceteritis, see Broom’s Maxirp^, 28; Doolubdass v. Eamlollt 15 
Jur. 25*7; Finhorn v. Souster, 8 Ex. 763, and 16 Jur. 1001; Moore v. 
Durden y 12 Jur. 138. 

With respect to pending proceedings, it is held that an action, &c., 
founded on a law repealed before the action, &c. is wholly at an end, cannot 
be continued, Surtees v. Ellison, 9 B. & 0. 750 ; E. v. Inhabitants of Denton, 
17 Jur. 453. 


NOTE TO § 27. 

Whom Laws Mud. 

Poi’eigners, whilst in this country, are clearly bound by our laws, ^ which 
also extend to companies established and directed here for the purpose of 
carrying on business abroad.^ But a foreign sovereign, although residing 
here, is not amenable to our laws unless he be a subject of the English 
crown, and unless the rights sought to be enforced against him have arisen 
from a transaction engaged in by him as such subject.^ 

NOTE* TO § 28. 

Laws binding the Crown. 

Notwithstanding the inviolability of the person of the sovereign, the 
doctrine that the crown is subject to the laws of the land is at least as old 
as Bracton ; ipse autem re^ non debet esse sub homine, sed stib Deo et sub lege, 


^ Plow, 79 ; Com. Dig. Farit (R. 1.) ; R. v. Thurston, I Lev. Ol”*; A, 0* v. Ranter, 
6 Bro. P. 0. 553 ; Latless v. Holmes, 4 T. R. 660. 
b See 9 Haro, 426, Caldwell v. Ya/mlissengen. 

PiB pmde Turner in re The Madrid and Valencia Railway Com., S De G. & Sni. 137o 
4 Xhi>he of Bnmswiclc v. King of Hcimver, 6 Beav. 1, 
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q;ida lex facit fegem,^ It is not, however, every statute whioli aSectsIthe 
crown. Unless specially named, the sovereign is not bound by an act of 
Parliament,^ if it be not one which is made for the public good,® or that 
suppresseth wrong and advanceth right.”*^ 


NOTE TO § 29. 

Ignorance and Mistake. 

1 . 

With respect to ignorance and mistake, the following general principles 
were, prior to the appearance of Savigny’s celebrated essay, recognised by 
most jurists. 

1. Ignorance of matters of law prejudices, whilst ignorance of matters of 
fact does not prejudice the ignorant part^. 

2. A difference must be taken be^^ween lucrum and damnum^ and in a case o! 
damnum between res amissa aud res amittenda^ inasmuch as it is only m 
damno 7'ei amiftendce that a person is allowed to avail himself of his 
ignorance of matters of law. 

3. Non videniur gid errant cons entire. 

Combining these three principles, an artificial and highly arbitrary set of 
doctrines was elaborated and applied by continental writers on jurisprudence 
to cases involving questions of ignorance. VinnluSf who may be taken as a 
fair example of the older class of jurists, thus sums up the matter in his 
Adiius ad Jims prudentiam. c. 5. 

Ignorance is tow-fold ; of fact, or of law. Ignorance of fact is where 
the circumstances from which the law arises are unknown. Ignorance of 
law is where, the circumstances being known, the law applicable to them is 
unknown. Ignorance of fact, unless gross, does not prejudice, whether in 
seeking to avoid a loss or to make an acquisition. Ignorance of law aids no 
one. But here there is a difference. In criminal matters such ignorance is 
of no avail in mitigation of a penalty, unless it be in the case of persons of 
unsound mind and of children under t^^elve years of age. But if an act be 
^^one in ignorance of laws purely civil (for the reason does not apply to laws 
of nature, which being implanted in the breast of every one, ignorance of 
them is inexcusable), such ignorance protects those other persons to whom 
ignorance of law is permitted, viz., women and minors. In matters of 
contract, again, ignorance of law cannot benefit a person (not a minor or 


a Bracton, 5 &. 
b Blow. 239 Z>. 
c Blow. 236 a. 

d 2 Inst. 359 ; 5 Oo. 14 5 j 11 Co. 72 a ; and see generally Com. Dig. Parlt, (B. 8.) 
Bac. Ab. Brerog. (E. 5.) and Baron de Bodev. The Queen in error, 14 Jnr, 970. 
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soldier) wbo seeks to make an acquisition. If, liowevcr, a loss is sougbti to 
bo avoided, then a distinction must be taken between a loss already 
incurred, and a loss not yet sustained. If the loss sought to be avoided be 
of the former kind, ignorance of law cannot be vouched in aid, except by 
minors, soldiers, %vomeii, and rustics ; whilst, if the loss be of the latter 
description, such ignorance is never damnatory,*^*^ 

Savigny however in an essay, remarkable alike for its philosopbio views 
and profound leari^iiig, has placed the principles applicable to this subject 
upon an entirely di:^ereiit basis. It would be impossible in a note to give 
even a short statement of the principles which he has developed and of their 
application to the various passages relating to ignorance and mistake found 
scattered through the Corpus juris civiiis. Those wbo are desirous to acquire 
such information must refer to the essay itself, which forms an appendix to 
the third volume of his System, At the same time the principles themselves 
are of snch general importance thUt they, without the qualifications which 
must be made in applying them, are subjoined for the benefit of such 
persons wbo may not have access to the original work. 

Ignorance (including mistake) hsm not, as such, any effect upon the legal 
consequences of an act or transaction in which it occurs. The effect 
generally attributed to ignorance is properly attributable to the negligence 
which is the cause of it. Ignorance which is not the effect of gross negligence 
is not prejudicial to the ignorant party, but ignorance which is the effect of 
such negligence is prejudicial to him. Whether ignorance be or be not the 
result of gi'oss negligence depends upon circumstances ; it is presumed to be 
so when a person is ignorant of the general laws of his country or of his 
own affairs, but it is not so" presumed when he is ignorant of other matters. 
The presumption which arises in each of these cases is rebuttable, but is 
conclusive if not rebutted by the person against whom it arises. . 

Ignorance of matters of law and ignorance of matters of fact are thus 
placed upon the same footing : both are prejudicial when the result of gross 
negligence ; both are harmless when not so. There is no distinction between 
luGTum, damnum, res amissa, and m amittenda. In a great number of cases, 
whether the result of a transaction is to be considered as gain or loss, depend# 
very much upon the time to which reference is made. The maxim nonconseniit 
qui e 7 Tat, moreover, has no application when the ignorant party does actually 
express what he means under the circumstances as known to Mm, though it 
becomes of the highest importance when a person's intention is not expressed 
but is to be collected from his conduct. With respect to the important 
question whether money which has been paid by mistake in matter of law 
can be recovered by the condictio indehiti, Savigny expresses a decided 


^ See too Voet. Com, ad Paud, SXIL, tit. 6. 
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opinion in the negative, subject to qualification, however, in case sucb 
ignorance can be proved not to have been the result of gross negligenc e. 
This is precisely equivalent to the statement in the text, which is also sup- 
ported by most writers on jurisprudence, though disapproved of by Vinnius, 
Muhlenbruch, and others. 


2 . 

In the text no notice is taken of ignorance of customary law, nor was 
such notice necessary ; for ignorance of customary law resolves itself into 
ignorance either of the law resulting from certain known facts or of the 
facts from which the law itself is deduced. In the former case the principles 
stated under division I. of section 29, in the latter those stated under 
division II. are applicable. 


3. 

For the English law upon mistake and the application of the maxims 
Ignorantia fadi excusat — Ignor ant ia juris nonexmsat^ see Broom’s Maxims, 
190; the Law Magazine for 1842, p. 90; Yiner’s Abridgment, Notice A, ; 
Story, Eq. Jur. c. 5. ; Evans’ Pothier on Obligations. 

The main doctrines to be borne in mind by the student are as follows : 

I. Every person is bound to be acquainted with, and is consequently to 
be treated as if he knew, the laws to which he is subject.^ Hence — 

A. In matters criminal, not even a foreigner can avoid the consequences 
of his own act done here, although by the laws of his own country it be no 
crime.iJ 

B. In matters civil, ignorance of law is no ground upon which a person 
can defend himself from the action or suit of another, or can himself take 
active steps to avoid the efiect of his own acts.<^ But this, both at law® and 
in equity, ^ is upon the supposition that the mistake was not induced by the 
person insisting on its immateriality. 

II. Ignorance of fact is not attended with the same consequences ; for 

A. In matters criminal, a mistake of this kind may afiord a perfectly 

good defence ;g and — 

« B. In matters civil — 

a. In which knowledge or intention is important, not only can a person 
allege his own ignorance or mistake as a defence to an action or suit insti- 


a Plow. 184, 342, 3 5 Doct. and Stud- Dia. II. c. 46. 
h M. V. Psop, 7 0. & P. 456, and see Barronefs c<x., 1 E. & B. 1. 
c Stephens v. Lynchs 12 East, 38 ; 1 Story Eq. Jnr. § 111. &c. 
d Bilbie v. Lumleyj 2 East, 469 5 Kelly v. Solari, 9 M. & W. 54 j 1 Story E . 1. § 112 ; 
1 Yern. 119 ; but see as to compromises Lawton v. Champion^ 18 Jur. 818. 

© Soidhall v. Miggy 15 Jur. 707, C. F. 

I 1 Story Eq. 'J. § 131. 
g Levett’s ca., cited Oro. Oar. 538. 
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tuted against but he mtiy also, upon the ground of mistake, actively 
obtain relief in order to avoid its consequences.^ However, if the mistake 
is of a fact which the person is bound to know or inquire into, or is owing 
to his own negligence, equity will not assist him but it is said that, at 
law this latter circumstance is immateriaL<i 

1). In which knowledge and intention ai'e unimportant (as in cases of 
trespass, &c.), a mistake on the part of the wrong-doer is no defence to an 
action founded on the tort ; but it may be important in estimating the 
damages to be paid.® 

The reader must however bear in mind that it is not every mistake which 
is attended by the above consequences ; there are many cases in which a 
mistake of fact is no ground of defence and still less for relief / much 
depends upon the nature of the transaction, and much on what has been 
mistaken, and it is extremely difficult, if not impossible, accurately to state 
as a general proposition what mistakes are and what are not material. 


NOTE TO § 31. 

Privilegia. 

The Boman lawyers denoted whatever had a restricted effect, and conse- 
quently whatever was confined to a particular person, by the expression in 
persona}7it whilst they denoted whatever had a general effect, whether relating 
to things or persons, by the expression in rem Qposft note to § 62 (4 A)). 

Frivilegia are consequently in personami if they are limited to some 
individual, and do not extend to others who may stand in his place. 

Frivilegia in rem (in modern times also called realia) are those which 
extend to persons who may stand in the place of him first pxivileged. To 
this class belong those — 

1. Annexed to a thing, whether — 

a. Corporeal (privilegia preedia ooncessa), as if a place is exempted from 
a tax ; or 


a Mason v. Armitagef 13 Yes. 25 ; Doct. and Stud. Dia. II. c. 46 j and see the cases 
in equity on the subject of notice, and especially Jo-nes v. Bviith, 1 Hare, 43. 

b Brisbane v. JDacres, 5 Taunt. 143 ; Willcinson v. Johnson^ 3 B. & 0. 428 ; 1 Story 
E. J. 162. <&c. j Toilet r.' Toilet, 1 Wh. & Tud. L. 0. 155. 
c TThsou V. Wareing, 15 Beav. 151. 

d Bell V. Gardiner, 4 Man. & Gr. 11 ; Kelly v. Bolari, 9 M. & W, 54 ; but see 
per Bayley, J., 6 B. & C. 677- 

e Inferred from decisions in cases where the trespass complained of was unin- 
tentional, e.g. Leame 'v, Bray, 3 East, In Com. Big. Chancery (B. 5) it is even 
said, on the authority of Hardres, that a person arrested by mistake induced by his 
personating another may bring an action for the false imprisonment ! 

f See Eichardson v. Feyton, 2 Be G. M. & G. 79 5 Olcill v. WhitaTier, 1 Be G. & Bm* 
S3, & 2 Ph. 338 j Belworth v. Hassell, 4 Camp. 140 ; X7 Beav. 282. 
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Incorporeal, i.e. annexed to some other right (privilegia cdussce con- 
cessa)^ 'as those annexed to rights of mortgage. 

2. Which extend to the sureties of the privileged person ; and those 

3. Which extend to his heirs. 

With respect to privileges annexed to things, it is to be observed that 
what is meant, is, that the acquisition of the thing confers upon the 
acquirer, whoever he may be, the right of taking advantage of the privilege. 
It is not meant that the thing has any right conferred upon it, and yet, by 
not attending to this very obvious remark, Alef, as stated in the text,a has 
been induced to deny the possibility of real privileges, and to contend that 
they must all be personal.h 

NOTES TO §§ 31—33. 

Akin to the Frivilegia of the Eomans are our charters, patents, and 
private statutes. Private acts of Parliamentc are governed by very differ- 
ent rules from public statutes ; Jtor the former not only do not affect the 
rights of strangers, even in the absence of the usual saving danse, d but 
will actually be relieved against by courts of justice if obtained by undue 
means.c 


NOTE TO § 34. 

Jus commune. 

The student must not confound the division of jus into commune and 
singulare with the division of leges into genemles and speciales. The latter 
is a division of laws with reference to their extent ; the former is a division 
of law with reference to its character, and moreover is, properly speaking, 
confined to ji{>s composed of leges generales. So that we havef 

I. Leges genemleSi obliging generally to acts or forbearances of a class, 
and divisible into two sections according to the character of the laws 
themselves, viz. into 

1. Jus commune^ not anomalous or opposed to reason or general utility. 

2. Jus smgularet of an anomalous mature, contra tenoreni ratimiis 
propter aliqiiem utilitatem auctoritate eonstikientmm introdtickim est^ Jus 
singulare is sometimes called ewrHtans, and sometimes privilegium. 

II. Leges speciales, confined in their application to some particular case, ■ 

a § 31 B, c. 

h Proben, § 31. 

c As to wHcli see in general 5 Cruise, Digest, tit, XXXIII. 

tl Plow. 231 i 8 Co, 13S a ; Li^cy v- Livingston^ 1 Vent. 176. 

e 2 Bl. Com. 34G; Orn. Dig. uli su;p* § 49: Com. Dig. Faieni (E. 2). As 
charters see M, v. The Eastern Arolvipelago Gonijpany, 1 Ell, & B. 3 j0 & 2 ih. 856. 

f Compare the text § 30 & 34, & 2 Thib. Vers. 237. 

g Dig. I tit. 3 de teg. L. 15. 
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MAl^DATA^ ETa 

|!>erson, or person?, and these (which are also sometimes called leges 
personates) are again divisible into 

1. Constitiitmm sjiecialess if they introduce no exception to or departure 
from the Jus commune, 

2. Frhilegia or {comtiiiitioties personales) if they do introduce such an 
exception as regards some pax'ticular person or persons. 

NOTE TO § 35. 

Decreta, &c. 

Expressions of the Emperor’s will, obtaining the force of law, are 
called by various names, according to the circumstances under which they 
were pronoimced, and to which they were to apply. Thus they are called, 


if applicable to 

I. Tbe people at lai'ge, and generally published . - , Bdicta. 

II. The subjects of a particular province, and directed to the 7 -nf . . 

chief thereof . . . ) 

a, for his guidance in general 1. ordinaria,, 

h. ,, ,, 5 , „ some special case . . . ‘2. e^iiraordinaria, 

III. Some particular individuals only, and 

A. answering questions submitted to him . . . . Eesoeipta. 

a. by commimities, and involving matters of public \ 1. Sandinnes 

interest . . ^ ) pmgmaticd’, 

h, by single persons, being on some 

1. official business 2. epistola\ 

2. private business ( '^uhscriptioms oc 

^ ^ adnofaiionets, 

B. deciding cases 

a. formally on appeal . Decketa. 

h. not so Tnterlocutiones. 


Of the above, Edicta and Mandata alone had force of law directly; 
Mescripta, Decreia, and Interlocutiones were only applicable directly to the • 
particular case provided for by them ; but their authority was great, and 
they often bad or acquired the force of a law indirectly. 

Compare ante § 36; 1 Mlxhl. Band. § 36 ; 1 Bock. Inst. 24; 1 Sav. 
Syst. § 23, 24 ; 2 Tbibaut Yers. 234. 


NOTE TO § 38. 

Conflict of Laws. 

1 . 

The distinction between sfahita personalia, 7^ealm and mixia, will be found, 
in Story's Conflict of Laws, c. 1. 

The expressions are not used by all writers in the same sense. According 
to Bavigny 


» System, vol. VIII,, p, 122. 
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Personal statutes are said to be those laws which principally affecfc a 
man’s • person and capaoifcy ; although indirectly they may also relate to 
property. 

Eeal statutes are said to be those laws which principally relate to things 
(and especially such as are immoveable), although indirectly they may also 
a:ffect the person. 

Mixed statutes are said by some writers to be those laws which have 
not for their subject-matter either person or thing, but rather events (trans- 
actions) ; but, according to other writers, mixed statutes are those laws 
which at once relate both to person and thing. These two meanings are 
obviously vei'y di€erent, and yet they run into each other. 

The practical application of these distinctions is as follows. The ques- 
tion arises in a given case What is the country on whose laws the decision 
must depend? The answer is as follows. The personal statutes current 
in the place of a person’s domicile ars to be applied to him even by the 
judges of other countries. The real statutes current in the place where 
immoveable property is situate, 'hre to be applied to all questions concern^ 
ing it, whether, as before, such questions have to be decided by home or 
foreign judges. The mixed statutes" current in the place where a transac- 
tion occurs, are also to be applied without any distinction being taken as 
to the state to which the deciding judge belongs. Such is the general 
answer. But in the application of those broad rules to individual cases, 
many differences of opinion arise, inasmuch as writers do not agree upon 
the precise limits of the terms used, and consequently sometimes extend or 
restidct them in one direction, and sometimes in another.” 


2 . 

The general principles usually recognised in modern times, and acted 
upon by the English courts, are — 

I. In matters civil — 

1. As regards real property; the laws of the place where it is situate 
govern its transfer and all transactions operating immediately upon it.^ 

^ 2. Asregardspersonalproperty; the governs its disposition 

upon the death of its owner, testate or intestate ; ^ and the law of the place 
where a transaction is entered into determines its validity or invalidity and 
the rights and duties arising from it.® Lex loci regit achim, 

3. As regards the remedies open to a person seeking to enforce his inghfcs. 


Story*® Conflict, c. 10; per Sir Wm. Grant, 14 Ves. 541; Doe w VardiUy 5 
B. & 0. 438. 

Story*s Conflict, c. 11 & 12 ; 1 Wms. Esors. 305, 6 and 2 %bs 1301. 
c See Braun and Frohen on this § ; Story’s Oonf , § 242 ; and the late cases of 
Boosey v, JfefferySj 15 Jm\ 540 ; Gihhs v. Fremont, 9 Ex. 25. 
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and as regards the method o£ procedure in such a case, the law of the place 
in which the court, whose assistance lie asks, is situate can alone be obseiT- 
ed/^ Lex fori regiii Teitvetlinyu. 

II. Ill matters criminal ; no man is, in the absence of an express law, 
punishable in one country for the acts done by him in another, nor is he in 
one countxy affected by the consequences which in another may attach to 
Ms condemnation there.b 

Upon grounds not applicable to transactions in general it is settled that 
a marriage, Talid by ^ihe law of the place ‘where it is celebi^ated, is valid in 
the country to which the parties belong, although they may have intermar- 
ried abroad solely with a view to evade the laws of their own country .« 

The revenue laws of a foreign country are not taken into account by 
English courts, except in cases where the non-observance of such laws 

renders a transaction wholly invalid.^ 

r 

IsOTE TO §1^39. 

Repeal of Laws. 

See ante note 2 to § 13 and post note to § 52 for observations on the 
maxim cessmte ratione cessat lex ipsa, 

A law is neither more nor less easily repealed by providing that it shall 
never be so. Com. Dig. Farit. (K.) 

NOTE TO § 41. 

Repeal of Statutes. 

As to the repeal of statutes see 1 Black, Com. 89 ; Broom’s Maxims, 23 ; 
Com, Dig. Farit, (R. 9. a.) ; Yin. Ab. Statutes (E. 6. pi, 84, &c.) 

It may be useful to observe that the maxim STgecies generi derogat is 
recognised by the laws of England, and that consequently a particular law, 
be it statutory or customary, is not, in the absence of a olearintention to the 
contrary, repealed by a law which is general -.e and a statute may be par- 
ticular within this rule, although declared by the legislature to be public.^ 


a See Braini and Froben on tbis §; Story’s Conf. o. 14 5 Leroiicc Brovrn^ 
12 0. B. 801. 

b See Story’s Conf. c. 16 j 3 E, & B. 124. 

<* Story’s Conf. § 123 et seq, and § 113 et seq, -wliero tlie necessary limitations in 
eases of polygamy, incest, &e. will be found. 

<1 Eolman- v. Johnson^ Oowp. 343 ; Bristowe v. SequerellCi 5 Ex. 275. 

€ Co. Lit. 115 a ; Yin. Ab. Stat (E. 6, pi. 08) 5 Com. Dig. Copyhold (S. 5) j Plow. 
113 ; Ch'ogonfs case, 6 Co. 19 b j 8 Co. 118 b, 119 a ; Salterns Co. v. Jay, 3 Q. B. 109 ; 
Shepherd y. Eodsman, 16 Jur. 948, Q. B. j JBirheiihead Boch Oo.\s 18 Jiir. 883 ; 
Jenk. Cent. 123, ca, 41, 

f See the Judgment of L, J. Tnmer, in the Birhenliead Loci' Co.’s case^ 18 Jiu*. 883. 
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NOTE TO § 46. 

Construction of Statutes. 

The ordinary rules applicable to the construction of statutes will be found 
collected in 1 Bl. Com. 87 *, Com. Dig. Parlt, (R. 10.) ; Vin. Ab. Statutes 
(E. 6.) ; Dwarris on Statutes ; Broom’s Maxims, c. 8. 

The leading principles to be observed are as follows — 

1. The intention of the legislature is to be gathered from the words used, 
which, unless some reason to the contrary can be shown clearly to exist, aro 
to be taken in their ordinary acceptation, and to be construed according 
to the usual rules of grammar.^- 

2. If the above rule, when applied, leads to no absurdity, inco’jsisteiicy, or 
unintelligible result, effect must be given to the words used, and to tiiem 
only, however hard the conseqnence,t> or however clear it may be that the 
legislature overlooked some particular case which may have arisen.^ 

3. But if the above rule, when applied, leads to an absurdity, inconsistency ^ 
or unintelligible result, then that construction must be adopted which, 
avoiding all such consequences, is most in compliance with the rule.«^ 


NOTE TO § 40. 

That the words of a statute are to be taken in what was their ordinarjr 
acceptation when the act passed, see Com, Dig. Parols (A) and the cases 
rcfeiTcd to below (note a). 

An exception to this rule, however, arises when a word having a 
wide signifioabiou is used in company with other words of less extensive 
import, and which are in fact included in the general term. In such a caso 
the geiiei’al word has a less extensive meaning than it would have if standing 
alone, and is deemed to extend only to such matters or things as, being 


a See M. v. Bamsgate, 6 B. & 0. 712 ; B. y, GH, Bentley, 10 B. & C. 526 ; B. v. BiM^ 
• 15 Jiir. 195, per Martin, B j Miller v. Boblomons, 7 Ex. 475 j Coe v. Laivrance, 1 E. & B. 
516; E. V. Knapp, 2 E, & B. 447 ; Bast. JJn. Railway y. Goclivane, 9 Ex. 197 ; Arnold 
V. Ridge, 13 0. B. 763 ; 3 E. & B. 749, 750 ; 3 De G. M. & G. 606 ; 15 Ves. 406. 
i> Eastern Union Railway v. Cochrane, 9 Ex. 197. 

c Coe V. Lawrance, 1 E. & B. 516 ; Woodward v. Watts, 2 Ell. & B. 452 ; Myers v. 
Verigal, 2 Be G. M. & G. 604 ; Davison y. Fanner, 6 Ex. 242 j Pococh v. Fickerimj, 
16 Jnr. 761, per Coleridge, J. ; Alley v. Dale, 11 C. B. 391 ; Castique v. Page, 13 C. B. 
458, where there was something very like an inconsistency : 3 B, & B. 544. In 
Mattison v. Hart, 14 C. B. 357, the statute contained inconsistent sections, see 
p. 389. 

d See Mr. J. Burton’s judgment in Warhurton v. Lovelaml, 1 Hucl. & Br. iv. 
•Rep. 648, which has often been cited with approbation and acted on, see Becke v. 
Smith, 2 M. & W. 191 ; Miller v. Salomons, 7 Ex. 475 j B. v. Bird, 15 Jur. 193 ; 
ii 0. B. 385. 
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denoted by it;, are of the same kind as those denoiod by the other words/^ 
'Noscltur a socus. 

Technical words must be taken in their technical sonseJ^ 


NOTE TO § 52. 

Eestrictive Interpretation. 

The rule r’of erred to in § 51 for the logical extension of a law oh idenii- 
iaiem ratioms is usually expx^essed thus: uhi eaclem legis ration ihi eadem' 
dispositlo : and as there is, even to jurists, something seductive in a nicely 
sounding phrase, they have been induced to say contrariwise ; cessemte ratione 
leghi cessat lex ipsa. Against this maxim, when applied for the purpose of 
rendering a 'law inoperative, it is necessary however to protest. Two cases 
have to be considered — 

1 . The ratio of an old law has ceiised in consequence of a change in the 
habits of the people. The law nevertheless remains binding until it is repealed 
by the lawgiving power ; for as a positive l^w is binding, not in consequence 
of its adaptation to circiimsbauces, but by virtue of its sanction, so it does 
not lose its force until that sanction^ ceases. Besides, it is often in the 
highest degree desirable not to disturb existing relations, and, juridically 
speaking, a rule frequently derives much more importance, both to sovereign 
and subject, from the length of its standing than from its conformity to 
reason. 

2. The ratio of a law may happen not to apply to some individual case 
falling within its words ; or, expressed otherwise, the law would not have 
been made if such cases had alone to be provided for. Here again the 
law must be held to apply ; for the Eomaus adopted the very sensible rule 
jw'a generaliter constihmntur, and consequently, in order to insure certainty 
and consistency in their decisions, applied the law even to cases 'to meet 
which alone it would not have been made.c Frobeu, § 52, and see ante 
note 2 to § 13, and Fearne’s observations to a similar effect in his Essay on 
Contingent Remainders, pp. 87, 88. 

For instances where the maxim cessa'nie ratione, &c., is applicable see 
Broom’s Maxims, 118. * 


NOTE TO § 56. 

TJnilateral, Bilateral, 

Unilateral, are those instruments which express the intention of one per- 
son or set of persons, e.g. deeds poll, promissory notes, disclaimers, wills, &c. 


A Bx’oom’s Max., 450 ; U> v. 7 B. & C. 590 j BJandford y , Morrlsor^ 15 

C2.B.724; IBl. Com. 88. 

I> 1 Bl. Com. 00, 

c See the passages cited in note (q) to § 53- 
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•Bilateral are those which express the concurrent intention oE more than 
one person or set oi persons, o.g. indentures, a^rcementSf treaties, t&c. 

The word reeiprucal or sjuallagniatic is sometimes used instead oC 
bilateral/^ 


]NrOTB TO § 55. 

Construction of other Instniineiits. 

The rales applicable to the interpretation of deeds, •wills, and contracts, 
are so stated in well known works, e.g. Sheppard’s Touchstone, o. 5. d: 
23; Jarman on Wills; Roper on Legacies; 2 Addison Contr. c. 19; 
Ghitty on Contracts, and Wigram’s essay on the admission of extrinsic 
eridence in aid of the interpretation of wills, that it is wholly tinnecessary 
to illustrate those rules by the citation of cases here. The following 
observations, however, may not be out^f place — 

1. Rules of construction, being merely aids whereby to ascertain the 
intention of the utterer from the expressions he has used, are the same in 
courts of Law as in courts of Equity,^ and in contracts under seal as* in 
those not under seal.c 

2. Similar expressions, however, may, even in the same instrument, have 
very different effects according as real or personal property is referred to.‘^ 

3. The construction of a document is for the Judge and not for the 
jury, although the latter may, as in cases of libel, have to determine q?w 
aninio it was written and also the particular meaning borne by any technical 
expressions which may occur in it.® 

4. Parol evidence is not admissible to show that what a person has in 
writing declared to be his meaning was nob so in point of facb.^ 

5. But parol evidence is admissible to show — 

a. That the words employed were xised, not in their ordinary meaning , 
but in some cuBtomcmj sense.^ 

h. The circumstances present to the mind of the utterer, and under which 
the words were used 

m 


^ See Mackeldey Lehrb. § 158 h : Froben Eror. § 473 : PotMer Ti’aito des Oblig. 
Part I., Chap. I., sect. 3., art. 2. 

b Eaton v. Lijon^ 3 Yes. 693; Butcher v. Bictcher, 9 Yes. 393; 3 E. & B. 749, 750. 
c 13 East, 74 8eddo%v. Senate. 

d Forth V. Chaionan^ 1 P. W. 667 j Elton v. Eason, 19 Yes. 77. 
e 3Iorrell v. Frith, 3 M. & W. 402 ; mison v. Harford, 8 M. & W. 806; Clieveley v. 


Fuller, 13 C. B. 122. 

f Goss V. Lord Nugent, 5 B. & Ad. 04 ; Simrtali v. Beneclce, 10 C. B. 202 ; 2 Tay. 
E?. 743, &o. 

g Smith V. Wilson, 3 B. & Ad. 728, and the other cases cited in 2 Taylor Ev. § S5y . 
ii Bavnhridijo v. Wade, 15 Jur. 573, Q. B. ; Edwards v. Jevons, 8 0. B. 430; Bell v. 
Welch, 9 C. B. 154; A. G. v. Powis, Kay, 207. 
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f. The ideniit}'" oi’ the objects referred to,''’- And for those purposes such 
evidenee is allowable, alihonpjh the result may be aiiiuterprotation at- variance 
with the apparent meaning of the wordsd^ 

KOTE TO § 58. 

1. Exercise of rights. 

To the extent to which one person has a right to do, are other persons 
bound to suffer, aud^any damage which triay accrue to them whijst lie is 
exercising his right, affords them no valid ground of eomplaiut against him. 
This may be illustrated by the obstruction of light and air, the diversion of 
watercourses, &c. where there is no prescriptive or other right in the person 
complainings The Joss occasioned in such cases is daninmn ahsqne injuria 
and the absence, juridically speaking, both of injiirjr and damage, renders 
the maxim sic ufere iiio ut alieimnL non letdas inapplicable. Although, 
however, the mere exercise of a right is in no case a wrong, any 
negligence accompanying the exercise, aiid causing loss to another, is an 
ill jury conferring upon him a right of action. 

• 

2. Effect of iiiteutioii. 

Homan jurists generally hold that an act which in itself may be considered 
as the mere exercise of a right, becomes unlawful if done solely to annoy 
another, and the doctrine is warranted by the clear words of tlie Digest 
XXXIX. tit. 3, do aqua, &c., L. 1, § 12, and L. 2, § 19. Others contend, 
however, that tliose who have fco’ be guided by positive law cannot take 
cognisance of the motives from which an action proceeds, but must conduo 
their attention to the act itself, and if the distinction between the motive 
urging to an act and the immediate object, the attainment of which is aimed 
at, be kept in viewq this latter doctrine would seem to bo the more correct, at all 
events in the opinion of English lawyers. Many cases may be cited to show 
that the question is not from what motive did an act proceed, but was the 
act justified by any right of the doerpe Whether the act is so justified, often, 
it is true, depends upon the intention of the doer, but seldom, if ever, upon 
his motives. Eor example, falsely t» give a servant a bad character, is not 
unlawful unless done maliciously i.e. with the immediate object of damaging 


Bacon’s Max. Reg. 25 : Lord Cheneys' ca., 5 Co. 68 a ; Beaumont v. Fell, 2 P. W, 
141 5 Doe v. Hiseoclcs, 5 M. & W. 363 j Bernasconi v. Atkinson, lo Hare, 345. 
h See, in addition to the cases in the last three notes, Brown v. Byrne, 3 E. & B . 703. 
c See, for examples, the note to Aslihy v. White, 1 Sm. L. 0. 130 ; Broom’s Max. 
150 ; Ado7i V. Blundell, 12 M. & W. 311 ; 5 Hare, 428. 
d Vin. Ab. Consequential Losses, A. 9, 22. 

e See 1 Wms. Sannd. 23 6 ,* Lucas v. Nocliells, 4 Bing. 744 and 10 Bing. 172; Oalces 
V, Wood, 2 M. & W. 791 ; Trent v. Hunt, 9 Ex. 14 ; TFood v. BiMe, 7 Q. B. 892; Kirhj 
V. Simq)son, 18 Jnr. 983, per Martin, B. 
f Harris v. Thompson, 13 0. B. 333. 
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tile servant and not witli a hona fide view to protect tbe enqairer. The 
motive, except so far as it is evidence of the end in view, is juridically 
speaking unimportant, as may be seen at once by supposing the bad character 
to be deserved, but to be given out of mere spite, a case in which, it is clear, 
no action lies,^ Here moreover it is important to observe that the intention 
also is immaterial. Actions for malicious prosecution afford similar illustra- 
tions and show the importance of distinguishing motive from intention, A 
like doctrine obtains in Equity, as appears from the cases where appointments 
iiiidor powers have been held bad as not made hona fideiov the end designed.^ 
Upon the whole it would seem therefore that where a persohs right is clear, 
what he may do in the exercise of it does not depend for its legality upon 
either liis motive or his intention, but that 'there are acts the legality of 
which depends, not indeed on the motives by which the doer is iirged, hut on 
the immediate object he may have in view.® What these acts are cannot be 
stated in a general proposition ; they form a small class having few other 
oharactei’s in common. 

It is to be observed that the Effect of intention upon an act nofc done in 
the exercise of a right is not here discussed. As to this, compare the maxims 
Acius non facU rewn nisi mens sit vea and Yohmtas reputatur pro facto. 
Broom’s Max. p. 226. Jenk. Cent. 88, pi. 70. Yin. Ab. Intent, D. 

3. Evading Laws. 

It is of course never the intention of a legislator to suffer his laws to be 
evaded, and here again the Eomans held an otherwise permitted act to be 
unlawful if done solely to evade a law, Code I. tit. 14. de leg. L. 5. The 
English decisions certainly do not go so far,^ for admitting that a law is not 
made to be evaded, the question in each particular case is, simply, whether the 
act is or not forbidden by the law properly interpreted ? If not, the mere 
fact that'the act was done to evade the law is immaterial.® 

EOTE TO §§ 60, 61. 

Self defence, &c. 

^ As to the English law on the subject of these two §§, see Blackst. Com. 


a Weathersto7ie v. Hatvldns, 1. T. E. 110 j 1 Starlde on Libel, 394, 230. How far 
such conduct is, criminally speaking, indefensible, is another matter. 2 ih, 250. 
b See Aleijn v. Belchm', 1 Wh. & Tud, L. 0. 251, and the note there, 
c As where a man moors his barge alongside a wharf, not to use it himself but 
solely to annoy another. Anon, 1 Camp. 517 n. 

d Sqo Bra^ulon Y. Mohmson, IS Yes. 429; Bochford v. Bachman, 9 Hare, 475; in 
which limitations of property, made solely to evade laws, were upheld. But see the 
observations of Mr. J. Burnett, in 2 Yes. S. 142. 

e This is not opposed to The Banh of England v. Booth, 7 Cl. & Fin. whei'e it was 
held that what is prohibited to bo done directly is illegal if done indirectly. See the 
same case, 2 Keen, 478, per Sir ‘Wm. FoUett arg. 
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vol. *3. p. 2, ‘ef seq^.f and yoE 4. p. 181, et seq.f and the canes collected in Coifi* 
Big. Pleader (3 M. 15) et seq. 

See, as to actively enforcing one’s own rights, Newton a. Harlandi 1 
Scott N. E. 474. 

And, as to defending one’s person and property, 3 Bl, Com. 3 ; Com. 
Big., Btens 0 ; Alder eon v. Waistell, 1 Gar. & Kir., 358. 


NOTE TO § 62. 

Eoman Civil Process. 

The translator met with great difficulty in understanding the writings of 
the Eoman Jurists and of modern civilians, in consequence of his ignorance 
of the Roman forms of action and of their civil process. The supposition that 
others entering upon the study of Eoman Jurisprudence will at first encounter 
similar obstacles, and the desire to remove them, should they exist, must 
be the apology for the insertion of the present note, which, however, does 
not profess to be more than an abridgment of wbafc the reader will find at 
greater length, and in a far more satisfactory shape, in the following works : 

Explication historique des Instituts, par M. Ortolan (4th Ed., Paris, 
1847), vol. ii., p. 390, <fec. 

Oursus der Institutionen, von G. E. Puchta (2nd ed., Jjeipsig, 1846), 
vol. II., p, 6, <&o. 

Handbuch des Oivilprozesses von D. A. Bethmann Hollweg (Bonn, 1834), 
and the same author’s Versuohe fiber einzelne Theile der Theorie des Civil- 
prozesses (Berlin and Stettin, 1827). 

Savigny’s System, vol. 5. 

The first two of these have been more especially used, and in them will be 
found the authorities by which the different statements are supported. 


1. LEGIS ACTIOKES. 

m 

In the earliest stage of Civil procedure in ancient Rome, there were five 
modes of prosecuting one’s rights (actiones,) distinguished in later times by 
the epithet actiones legis. In these there was a magistrakis^ (who was always 
a senator,) to whom the plaintiff had to go both in the first instance for the 
appointment of njiide;\} (by whom the case was to be decided), and in the 
last instance to enforce the execution of his decree. The JiuleiV, also a 
senator, was chosen by the plaintiffs themselves, or in case they could not 
agree, by the magistraUis. The actiones legis were confined to Eoman 
citizens, who were obliged to go through the whole process in person, nemo 
alieno nomine lege agere potest, and the complaint had to be framed with the 
strictest possible attention to the terms of the law on which the action was 
* founded (Gains, lY, 11). 0£ the five actiones legis, three were for the pur- 
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pt)se of arriving afe a sentence, and two for enforcing it when obtained'; 
they were as follows (Gains, lY. § 12, &o .) : 

To obtain a sentence : 

actio sacramenti, 
j iidicis postulatiOf 
condictio. 

To execute a sentence : 

liianus injeetia, 
pignoris capio. 


Of these, the actio saeramenii was the oldest, having once b^en the only 
actio legis known. The actio per judicis postiilationem arose from the 
necessity the party complainant was in of stating precisely what he claim- 
ed, and the actio per condiciionem aros^ from other inconveniences attaching 
to the actio sacramentii but what they were in particular is not well known. 
However, after the introduction of the actiones per jt^dicis posUilationem 
per condiciionemi in every case not specially provided for by them, ‘ 
recourse was still had to the old actio sacramentii and this form of proce- 
dure was retained long after the two others had fallen into disuse, and of 
it we have the fullest account. 


The actio sacramentl took its name from the sacrafnenkm, a sum of money 
deposited by each party in the hands of the college of priests ; that deposited 
by the gainer being returned to him, and that deposited by the loser being 
applied for religious purposes. In latter times this sacramentiim was not 
actually deposited, but its payment, in case of failure in the actio, was secured 
by sureties called prcedes sacramentl. The sentence was that the sacra- 
mentuni of the gainer vrmjustum, and consequently that that of his opponent 
was wjustum. The actio sacramentl was the actio used for trying rights to 
property, and it is here that the first traces of the vindicatio of later times 
are to be found. The procedure is given by Gains, aud was, omitting 
details, somewhat as follows — The^thing iu dispute was brought before 
the magistratus, and originally the litigants fought about it, but 
afterwards, in token of their willingness so to do, they only touched it 
with a vindicta or festiica fthe symbol for the original lance) ; hence this 
process was known as the manmim consertio and vindicatio. If the 
thing in dispute consisted of real property, the magistratus went with 
tho litigants to the spot, and then one of the latter turned the other out and 
brought him before the maglsfraUcs (deducUo). When, however, the magk- 
tratm had so much to do as to be unable to go in person, the litigants went 
before him and challenged each other to go and fight on the spot Jure 
maimm comertim vocare), which they were ordered to do in the presence of 
witnesses ; then took place the deductio gum morihus fit, and the parties 
reinrued to the magistratus with a part of the thing in dispute over which 
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tlie viudiccttio took place. After tliis form had beeji gone through (and* it 
was in later times gone through in words and not iii fact) the m^tgisimtus 
commanded both to be quiet and each litigant then challenged the other to 
the sacrcmcntiim. The magistratus afterwards gave temporary possession 
of the thing vindicated to one of the parties {vltidickiis illcere) who had to 
give security to redeliver it with the mesne profits, should the action be 
ultimately decided against him ; the sureties given for this purpose were 
called the preedes litis et vindicianm. 

Then came the appointment of the judex. 

The mode of proceeding when property was not claimed, but the perform- 
aime of some ohligcdio was sought, is nob well understood, but for this 
purpose thcL two other above mentioned actiones legis were invented. 

Of the actio per jzidicis jpostulationem little has been ascertained, but it 
seems to have been distinguished fi4om the others by the fact that the Judex 
or arhiter had a certain latitude allowed him to determine the rights and 
duties of the litigants, whilst in the ofhers he had only to pi’pnounce 
whether the sacnimenium was or not or whether the defendant was 

or not bound to give up the particulaf thing demanded. 

Of the actio per condictionem we only know that it was so named from 
the fact that the plaintiff called upon the defendant to be present within 
30 days to have a jtideoo appointed, and that it was confined to cases in 
which the defendant was under an obligation aliquid certum dare. 

Of the remaining two actiones legis, the actio per mamis injectionem always 
took place in Jure befoi’e the maglstmius, and was the mode of obtaining 
possession of the person of the defendant in case the plaintiff had pi’ocured 
sentence against him for a sum of money which he could not pay. The 
defendant had 30 days given him {diesjusti)^ and if, after that, the' plaintijBE 
was not satisfied he laid his hands upon his debtor who then became his 
slave de facto, and, unless a vindex could be found to redeem him, de Jure 
also, and the debtor was addictus a slave to all intents and purposes. 

This remedy was subsequently extended, and it was settled that upon 
certain events a person should be given up as a slave in the first instance as * 
if he bad been condemned (pro Judicato), or without those words, simply 
that he should be claimable as a slave (pura). The acHo per mmms 
injeclionem thus became in some cases an independent process, and was 
not necessarily pronounced in some other actio ; there were in fact, 
ultimately, three forms of this action. 1. The old original mamis 
injectio jiidicati. 2. The mantis injectio pro judicato, 3, The manus injectio 
pur a. 

The. remedy per picpioris capionem, which enabled a creditor to take his 
debtor^s goods, was confined to some few cases, (chiefiy in favour of soldiers,) 
and was distinguished from all the other legislatioues in being a remedy 
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wkicR had not to be prosecuted Injure, bub which might be taken by ilie 
private iudividuai ^yitllOllD any judicial assistance. 


2. THE FORMULARY SYSTEM. 

The second stage t.ln*ough which the Homan civil procedure passed, the 
formulary process, or the ordmarla judicial sprung from the necessity of 
assisting pcr(?yr/‘ni in the maintenance of their rights, 1i,nd from the unsuit- 
able cbaracter of the legis actioues to a totally different state of society. 

When a peregrinus complained of another, or of a clvis, the strict jus 
civile was not applicable, and recourse was had to the pr£et(fl' ; he, after 
having heard the complaint, drew up in writing (formula) a short statement 
of the facts ou which the plaint iff ^founded his claim (uE^iOJfsTKirio 
fornmlw), together with directions as to the consequences which were to 
follow in case those facts were •stablished or not (coNDBMNATio/or?? 2 /tdci^). 
This formula was then laid before three or five reciiperatores chosen by the 
litigants and approved by the prmtor, and who were to say whether the facts 
were true or not. No question of law was referred to them ; the 
formula was In faoUtm conccpkt, and they had no control whatever over the 
consequence of their finding. When this process was extended to disputes 
between cives, the Jus civile came into operation, and the formula was no 
longer in the simple form mentioned above, but tho c|uestiou submitted to the 
judex or arbiter was one of mixed law and fact ; he was directed to ascertain 
whether the plaintiff’s claim was one recognised by law, as well as whether 
the circumstances, on which he grounded it, were as he pretended ; hence the 
formula was in jus concepta, and a new part, the intentio, was inserted 
after or blended with the demonstratio. In case the disjcnte turned, not upon 
the ti&le of either party to the property claimed by each of the litigants, bub 
upon its quantum only, another part, the adjudicatio, was added to the 
formula and by it tliejzidex was directed to award to each what should turn 
out to be his due. The formulary process was extended to disputes relating 
to property by a fiction. Instead of the old sacramentim the defendant 
promised to pay to the plaintiff a sum of money if the plaintiff should 
prove entitled to the property in dispute (sponsio prcBjudicialis), This sum 
was not however paid, but the property being declared to belong to 
the plaintiff or the defendant the cause was at au end, and the plaintiff, 
if successful, took possession. The defendant had previously given 
security to deliver up the thing with all mesne profits in case he was 
condemned to pay the sponsio {satisdatio pro prcBde litis et vindidarum) 

Parts of the Eonuula.— There were four principal parts of a formula, 
viz., 


1. BeniomimtiOi in which the thing sought was ascertained ; 



KX%Xl 


UijMAX riViU VUnt l>>. 


[m i'i:viffx. 


hi wliirh the law uj<«ni 'u bk‘h ibe t'knuj rr;Mu! wiiih n/b.'-rmi 
uiul wliirli cliarac'tcriHe^t Ihe acuk'sn ; 

AfljutUcailtij in which ihejudo^i was uoircd toaseertaisi the extern tjf the 
riglitis oi ihu plaiiuill nm\ dei'endani rei^peetiTeiy ; this part oemrred only h: 
the three actions /lerrewraatlc’, de eo'/uitimii dletthhHlon and Jiaijfm. 

rtauudorimi. 

4 o, in whicli the conse€|uence.s which ^Yem to follow the finding 

of the j'Hcte W'ere started ; it always, originally, directed ihe.Jndv,n to compel 
the defendant to pay money or to acquit him altogether ; and according as 
the money to be paid by the defendant was stated in the condemmiiohy the 
prmfcor, or was left to the judgment of tiie judex, either with or without a 
limit (iamtio), was the conde/iindfio called 

r certoj pccunkf: 

condvmmdio f cu„i lamtionc 

\ sine taccatione. 

Of the aboTe four parts the third occhtred only in the three forms of 
action already mentioned ; the first and second -were often, especially where 
property was claimed, blended together; in certain cases again the lutcntio 
stood alone, as where an adjudication was required upon such questions as Is 
such a one liherius? or what is the extent of such a person’s dos ! (jhrmdf* 
prejudiciedes or proy udida). 

Gains gives the following examples of the way iii which the above portions 
of the formula were worded (Gains, lAh §§ dO — 13). 

Demomiraiio 

Quod Aulus Agekujs Numeiuo Negidio ,homtne3i venoidit. 

Quod Aulus Agerius apud ]S;U3ieriu.m Nlgidiuh uo^iixeu 

■ DEPOSUIT. 

Intentio 

Si PxIret Humerium 1:Tegidiu3i Aulo Agebjo s£stertiu.m X 

XMILIA DARB OBOilTEllB. 

QuIDQUID PAIIET ISTumeriusi Negidiu.m Aulo Agerio dare 

EACERE OPORTERE. • 

Si PARET H0MINE3I EX JURE QuiRITIUM AULI AgERII ESSE. 

Acljlidicatio 

Quantum adjudicari oportet judex Tmo adjudicato, 

Oondcninaiio 

Judex ]Xir3iEiau.M ISTegidium Aulo Agekio sestertium X milia 

CONDEMN A : SI NON PARET ABSOLVE. 

Judex Numerillu XTegidium Aulo Agerio dumt.ixat X milia 

CONDEMNA : SI NON PARET ABSOLYITO. 

Judex Humerium Hegidium Aulo Agerio condemnato. 

Besides the above-mentioned principal parts of the formula there w^cro 
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oijhers called adjecfAones, inserted for some reason peculiar to each parti- 
cnlar case.^ These were 

A. Prcescri'ptioneSf if inserted before the intentio. A proescriptio might 
be inserted 

1. By the plaintiff, for the purpose of limiting his demand in case the 
usual words or the intentio were too large ; or 

2. By the defendant, for the pui’pose of raising some preliminary question 
which, if decided in his favour, would quash the formula, i.e. would prevent 
the dedndio injtidicium. Of these, the three most important were called 

a. Prcejudicia, if the ground taken by the defendant was that the deter- 
mination of the action would prejudice him in some other cause which ought 
first to be determined (Gains, IV. 133). ^ 

1), Prc&scriptio for% or what we should call a plea to the jurisdiction. 

c. Proescriptio temporisy by which th^ defendant insisted that the plaintiff 
shoyd have brought bis action sooner. Hence the modern word prescription. 

The proescriptio7ies inserted by the defendant seem in later times to have 
come after the intentio and then to have been called exceptiones. 

B, Exceptiones, EepUcationes, &c.,*if inserted after the mtentio : of these 

1. The exceptio was inserted by the defendant, not to quash the formula 
by a preliminary objection, but to avoid the condemnatio by alleging some 
new fact to prevent the result which would otherwise have followed from a 
finding of the intentio in the plaintiff^s favour (plea in confession and 
avoidance). 

2. The replicatio was inserted by the plaintiff, to destroy the effect of the 
defendant’s exceptio, and bore the same relation to it as the latter bore to the 
intentio. 

3. The duplicatio, tripUcatio, &c., were inserted for similar purposes by 
the defendant and plaintiff respectively (rejoinder, surrejoinder). 

After the pleadings came the 

Litis contestatio. — Litis contestaiio. Gontestari liten^ was a phrase used to 
designate the calling of witnesses by each party to a suit ; it was the last 
^ act injure, when the Eoman civil prdtjess took place partly before a magis- 
if atm in jure and party before a judex in judicio. Lis enim tunc 
eontestata videtur cum judex per narrationem negotii causam midire 


a The eelehmted words nisi resUtiiat inserted in the condemnatio, and by which the 
inconvenience of condemning the defendant to pay damages only was avoided, were 
probably first inserted as an adjectio. Sec 2 Ort. 445, 452. 

h The formula being “ Si pared cond&nvmto, si nonparet ahsohito” a mere denial by 
the defendant of the plaintiH’s intentio was not necessary : a simple traverse (litis 
contestatio negativa), is not denoted by the term exceptio. 2 Puchta Inst, 157, 165; 
Mackeldey’s Lehrb. § 200 a. 

c Equivalent to the expression post litem contestatam are the following— post judicium 
ofdinatim uel accejdumj post litem incohatam. 2 Puohta Inst. 182. 
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mperU, Cod HI. tit de lit con. 1. 1. This shows the meaning of 
the expression after the disappearance of the old formulary sj^stem. 
The litis contestation which may not perhaps be very improperly rendered 
Joinder of issue [et hide producit sectam) was an important stage in the 
Eoman Civil process, and had a material influence on the rights of the 
parties.’ Its most important effects were the following — a 

1. ohligciUOi quasi ex contractu^ was thereby imposed on all the 

narties to the suit to continue it. 

* , • • 

2. The suit became pendens. 

3. Time which had begun to run ceased to do so. 

4. The suit was capable of being continued by or against the representa- 
tives of either party in case of his death, although it might not have been 
maintainable in the first instance by or against such representatives. 

5. The sentence related back to this time, so that the successful party was 
entitled to all such benefits as he would have derived if judgment had then 
been given for him : post litem contestatam oinnes incipmnt malm fidai posses- 
sores esse, is a maxim illustrative of this principle. 

m 

6. The choice exercised by the plaintiff, with respect to the ground on 
which he based his claims, was irrevocable. 

7. The thing in dispute became res litigiosa, and was incapable of being 
dealt with in any way prejudicial to either party. 

8. The original ground of action became merged in the ohligatlo arising 
from the litis contestatio. 

Evidence. — Issue being joined the next step was to ascertain the facts. 

This, however, was dispensed with if they were admitted, or if the plaintiff 
put the defendant to his oath, or if the defendant refused to continue to 
defend. With respect to the first it was a maxim that confessus pro judicata 
est, Dig. XLII. tit. 2. With respect to the second ; the plaintiff had a right to 
call upon the defendant to swear whether the plaintiff was or not entitled to 
recover; if the defendant swore either way, his oath was conclusive as 
against the plaintiff ; but if the defejjidant would not swear, judgment was 
given against him unless he put the plaintiff on his oath, in which case the 
oath which the plaintiff might make was also conclusive ; but if the plaintiff 
refused the oath the defendant was absolved. Dig. XII. tit. 2. An oath, 
when called for by the plaintiff is jtes Jurandum delatmn, when demanded 
by the defendant relatum [deferre, referre) ; and the suit, when either party 
put the other to his oath, is in Jnrmidnm deimssa. I?he law is thus summed 
up by Ulpian (Dig. Xll. tit. 2, 1. 34, § 9.) — Quuni res in Jus jvrandum 
demissa sit—jude^sjurantem absolvif, refercnteni audiet^ et si actor Jnrel con- 


A See 1 Vmig. § 100; Mackel. § 200; Pudita Fand. § 00; 1 BUihl. Paud. § 144 j 
1 Warnk. Com. Jar. priv. 320. 
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dmznet reum : nolentem jurare reumj si solvat absolvii^ non solventem con- 
dennat, e.v relatione non jurante adore absolvit reum.^^ 


The Decree. — Judgment was pronounced by the and in form he 

closely followed the direction to him contained in the formula. In an actio 
prcejudicialis, in which the had only to make a report but to give 

no judgment, and the formula of which contained no eondemnatioj thejiideO(> 
igierely returned his opinion upon the evidence laid before him, e.g. ingenuim 
mderi ; serv'iim non videri. In other cases the judeoo had either to coudemii 
or absolve the defendant, or, in actions for partition, to adjudicate to each party 
the portion he was to have. As a rule, the defendant only could be con- 
demned or absolved, but there were some actions (judicia dupUcia or aciiones 
mixice)^ in which the plaintiff could be condemned at the instance of the 
defendant. A judgment adverse to the defendant was always to the effect 
that he should pay a certain specified sum of money (Graius, IV. 48, 62). 
With the judgment, the duties of the and all proceedings in judicio 

ceased ; to execute his sentence recourse was again had to the prmtor. 

Execution. — The modes of executing a judgment were, during the formu- 
lary system, as follows — * 


Against the 
Defendant's 


^ person alone . . . . . 

I person and property, as an entirety . . . 

( wholly, in r as an entirety . 
case of 3 

insolvency / 

[^persmgvlmres. 

partially, in cases of solvency . 


Manns injectio. 

Missio in possessio7iem . 
Bonoruw cessio. 

Bonorum distr actio. 
Bignoris capio. 


If the sentence of the j'udex was disputed, an actio Judicaii was instituted 
before execution could issue. This actio was decided by the magisiratus. 

The process by mamis injectio did not reduce the defendant to a state of 
slavery as under the old system of the leges actionis^ but he was detained 
by and compellable to work for the benefit of the plaintiff {dnci juhere). 


In case of a missio in possessionem, the entirety of the properoy (%miveT- 
sitas) of the defendant was, after due notice, put up for sale under the 
^ inspection of a inagisfer, and became ’vested in the highest bidder (empiio 
bonormn) ; the defendant suffered a diminutio capitis, and was completely 
dischai’ged from all liabilities under which he then was. 


In case of a lonoriim cessio, the universitas of the defendant (except his 
rights of status) was ceded by him voluntarily to his creditors, and was sold 
by them, and the proceeds were applied for their use ; the defendant suffered 
no cap. dimvmdio, but remained answerable for all unsatisfied debts. 

In case of a distractio honorum, all the property (but not as an universitas) 
of the debtor was sold by a curator who saw the proceeds properly applied ; 
the defendant, suffered no cap^ dim. and remained answerable for all 
unsatisfied claims. 
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111 case of a plgnoris capio, so mncb only of tlie defendant’s property as wlis 
required for the purpose of satisfying the claims of the plaintiff was seized. 
The seizure was made by an e?3ecufor of the magisimtus, who either caused 
the same to be sold for the benefit of the plaintiff, or addicted them to the 
plaintiff, who thereby became the owner. The plaintiff did not, as in the 
time of the legis actiones, himself make the seizure extra jure. 


EXTRAORDINARIA JUBIOIA. 

In the third and last period of the Roman law of civil process, established 
in the time of Justinian, the offices oiJi(>dex and magistraius were united; 
there was consequently no formula, but the judicial officer took extraordinary 
cognisance o| the subject of litigation {extraordinaria cognition extra ordinem 
cognosee7'e)i and himself settled the matter from first to last. There were four 
cases in which the magistratus^ before the system became general, proceeded 
in this way. 

1. Where no reference to 3i.jicdex was by*the nature of the case required ; 
as in cases of a cessio injure, or where the facts were all admitted, &o. 

2. Where such power was specially Conferred by law. 

3. Where it was necessary to do justice between parties who could obtain 
it in no other way. 

4. Where force was required to be exercised for carrying out decrees, &c. 


4. CLASSES OF ACTIONS. 

In rem, in personam. — Quot genera actionum shit verius vldetiir duo 
esse, m rem et in personam ... in personam actio est gna agimus 
quotims cum all quo quinohis velex contractti vel ex delicto ohligatus est, id 
est cum intendimus dare, facere, prcestare, oporfere. In rem actio est cum aut 
corpo7*alem rem intendimus nostrum esse, aut jus aliquod nohis competere, velut 
utendi, ^c. Gains, IV. §§ 1, 2. 

Omnium actionum . . . summa divisio in duo genera deduoitur ; aut 

enim in rem sunt aut in personam. Namque agit unusquisque aut cum eo, qui et 
ohligatus est vel ex contractu, vel ex malejicio . . . et aliis quihusdam modis, aut « 
ciim eo agit qui nullojure ei ohligatus est, movet tamen alicid de aliqua re con- 
troversiam, quo casu proditce acHones in rem sunt: veluU si rem corporalem 
possideat quis, quam Titius suam esse affirmet, et possessor dominum se esse 
dicat ; nam si Titius suam esse intendat, in rem actio est. Inst. IV. tit. 6, § 1. 

Actionum genera, sunt duo : in rem qtm diciinr vindkaiio, et in piersonam, 
qucB condictio appellatnr. In rem actio est per quam rem nostram, quw ah aMo 
possidetur, petimus et semper adversns cum est qui rem possidei. In qiersonam 
actio est qua cum eo agimus qid ohligalus est nohis ad faciendum aliqnld, vel 
dandtm et semper adversns eundem locum liahet. Ulpian Big. XLIY. tit. 7 
de 0. et A. L. 25 pr. 

In order to understand this division of actions it is necessary to bear in 
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mind that the expression in rem was used by the EomanSj not in its literal, 
but in a technical, sense as equivalent to absolute, general, undetermined and 
opposed to spedaliter ; and that the division of actions into those in rein 
and ifi pei'sonccni was not founded on any corresponding division of rights, 
but that the division by the moderns (for the ancients had it not) oi jtcra in 
rein and jura in personam was founded upon the above-mentioned Eoman 
division of actions. However, the division of actions into those in rmn and 
those in personam will be best understood if reference is made to the nature 
of the rights which they were respectively instituted to protect, and to 
the Eoman mode of bringing actions. Now, all civil rights are divisible into 
two great classes, viz., those with which aiiybody, and those with which only 
some ascertained person or persons can interfere.^ The duty correlative to 
a right of the first class is imposed upon all persons indiscririiinately, and 
not by virtue of any particular transaction in which they have taken part ; 
whilst a duty correlative to a right q| the second class is imposed upon 
some person or persons in particular, by virtue of some transaction in which 
such person or persons have themselves been concerned. 

Ill case of an injury to a right of the first kind, the intentio of the 
plaintiff’s formula was general, and the name of the person against whom 
the action was brought was not inserted, the plaintilf relying entireh^ on his 
right available against every other person — si paret liereditatem ex jure qid~ 
ritmm Auli Ageriiessei (fee., and actions brought for an injury to such right, 
and framed generally in this way, were technically called actions in rem. 

In case of an injury to a right of the second kind, the intentio of the 
plaintiff’s formula was special, and the name of the person against whom 
the action was brought was inserted, the plaintiff relying on some par- 
ticular duty imposed on the defendant solely by virtue of some special 
circumstance— NuMEiiiuat Negidixjm Aulo Agerio sestertium decern 
milia dare oportere, &c., and actions brought for an injury to such a 
right, and framed specially in this way, were technically called actions in 
personam. 

The terms in rem and in personan^ only had reference to the mode in 
• which the intentio of the formula was framed ; the condemnatio was never 
general, but was in both kinds of action directed against the .particular 
defendant. Moreover, there were some actions in which, as in the inter- 
dicts, the intentio of the formula was general, ^ although they were themselves 
more analogous to actions in personanii than to those in rem ; such were 
called in rem scriptre, e.g. the actions ad exliibendum, quod metus cattsa. 


a See Bi’auii Eror, § 61 ; Froben, § 63 j 2 ThibaiitYors. 23, &c. ; 2 Puchta Ciirsus*, 
§165. 

b As was always the case when the formula was in factum codcopta. 2 Ortolan 
Inst. 458. 
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ActiOEes mixtas * — Seqtiens ilia divisio qtiod quceiam actiones rei ;pers'h- 
qiiendre gratia comparaice siinf, qucedam qxence qtmdam miiice 

s^mfj Inst. IV. tit. 6, § lt>. 

Qucedam actiones mixtam caitsam oh tinere videntiir. tam in rein quam hi, 
personam : qualis est familice herciscitndm actio^ qum competit colmredihus de 
dihidenda herediiatet Inst. IV. tit. 6, § 20, 

MiMce stint miiones in qnibus nterqne actor est utputa finium regimdoruni^ 
familim liercisctmdce conimwvi divuhmdo, interdictimi %cii possidetis, nfnihi. 
Dig, XLIV. tit. 7, L. 37, § 1. 

Tile term mixed is generally considered as applicable to those actions only 
in which each party is looked upon as actor ; and the propriety of. the term, 
as designati^ig actions partly in reni and partly in personam, is denied by 
Thibaut,^^ on the ground that the general right of the plaintiff was not so 
much sought to be established (it not being denied, unless by way of prcejti- 
diciimi) as to be clearly fixed with respect to the objects over which it was 
exerciseable : such actions he considers as merely in personam, and they are 
so called in the Code, VII. tit. 40, 1. 1, § 1. The inientio of the formula 
could not be both in rem and in perscmam, i.e. framed generally without 
the name of the defendant and specially with his name at one and the 
same time. 

In the actio mixta, in Ulpian^s sense, i.c. where either party might be 
active or passive, either might be mulcted, whereas in other actions this 
could only happen to the defendant. The three cases mentioned by 
Justinian as examples of the actio mixta are the only ones in which both 
an ad/judicatio and a condemnatio could be made. 

Actiones in jns, in factnm conceptae.— According as the intentio of the 
formula was in factum or in jus concepta were actions divided into two 
classes with similar names. 

The actio in factum was the origin of the formulary system, and, being 
used at first only by peregrini, was not allowable when the questions in 
dispute had to be settled by the^tts civile. It was much used in after times 
for the decision of cases in which the^jzis civile either gave no remedy, even 
' though cives alone were concerned, or gave one not appropriate, according 
to the changed opinions of the times. In the actio in factum, the demon- 
straiio and intentio, properly speaking, were both wanting ; the formula as 
given by Gains, IV. 47, rau thus — 

JUDiiX ESTO. Sx PAEET AULUM AGERIUM APtJB NUMERIUM NeGIBIUM 
MENSAM AKGENTEAM DEPOSUISSE, EAMQXJE BOLO MALO NuMEllII NeGIBII 
ATJLO AgERIO IIEBDITAM NON ESSE, QUANTI EA RES ERIT TAKTAM FECIJNIAM 

JUDEX IjTumerium ISTegibium Aulo Agerio coxbemnato. Si xox parbt 

ABSOLYITO, 


a See E'robon, § 63. 
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"The above formula if in jus concejpta ran thus — 

JUDEX ESTo. Quod Aulus Ageuius apud Nf omee-ium NTEGiDiuai mensam: 

AEGEXTEAM DEPOSUIT, QUA DE EE AGITUE, QUIDQUID OB EAM EEM NuMEEIUM: 
NTeGIDIUM AuLO AGBRIO dare FACEEE OPOETET EX EIDE BONA EJUS J^UDBX 

Numeeium INegidium Aulo Agerio condemnato, nisi eestituat. Si non 
PA llET AbSOLVITO. 

Care must be taken not to confound actions, the fovimda of which was in 
factum concepta, with the action called actio in factum ^rceser ip tis verbis or 
actio proescripUs verbis or actio in fctcturii. This action was founded on the 
jus civile, was in jtis concepta and, its infentio being uncGrfcaiti, was often 
denominated actio civilis incerta,^ 

Actiones directae, utiles, fictitise.— According as actions ^were or not 
strictly founded on the jics civile were they called direcke or utiles / of the 
latter there were two sorts, viz,, actions in which the jus civile was not 
noticed at all, and actions in which the jus civile was ostensibly relied on, 
but by a fiction, was made to extend to a case not properly within it. With 
reference to the frame of the formula, regarded from this point of view, 
actions were^ 

C direcke, 

Actiones J 

I tctiles i Qonceptce. 

\ hi jus coiiceptce—jictMice . 

The fictions employed were of the following nature — if something were 
true (which is not true and nobody pretends to be true) and if certain conse- 
quences would, upon such supposition, follow upon a logical application of 
thejits civile to the facts stated, then such consequences shall follow now.’^ 
Examples of such fictions are given by Gains, IV. § 34, 6, 7. 

JUDEX . ESTO. Si Aulus Agerius, Lucio Titio HiEEEs 

ESSEX, TUM SI PARET PONDUM DE QUO AGITUR EX JURE QUIRITIUAI EJUS 

ESSE opoRTERE, & 0 ., or, if hi persoiiani, tum si paeet ISTuaiEMUM Negi- 
DIU3I Aulo Agerio sestertium X milia dare oportere, &c. 

So again — 

^ JUDEX ESTO. Si quem hominem Aulus Ageeius emit bt 

IS El TllADITUS EST ANNO POSSEDISSET, TUM SI EUM HOMI- 
NEM DE QUO AGITUE EJUS EX JURE QUIRITIUK ESSE OPOLITEEBT, &0. 

So again — 

JUDEX ESTO. Si PARET OPE CONSILIOVE DlONlS HERMiEI LuCIO TiTiO 
PURTUM PACTUM ESSE PATEEaB AUREiE, QUAM OB REM BUM S I C I V I S 
RoMANUS ESSEX, PRO PURE DAMNUM DECIDERE OPORTEEEX, &C. 

Actiones strict! juris, bonae fidei, — Another division of actions was 


a See 2 Ortolan Inst. 470 j 2 Puehta Carsus, § 130. 

2 Ortolan Inst. 467 — 470 , 2 Pnclita Cursns, 122, &c. 
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into aciiones strlcli juris, honce fidei and arliirarice (Inst. IV, tit. *6, 
§§28—31.). This division was of actiones in jiis conceptce only; it did 
iiotj, properly speaking, apply to those in factum conceftce.^ 

Actions in personain^ were divided, according as their formula was drawn 
up with reference to the sti'ict principles of the civil law or with reference to 
that and the notions of morality current at the time, into actiones striGll juris, 
and aciiones respectively. The formula in the latter class of actions 

difiered from that in the former by the addition, in the intent io, of the words, 
EX HUE BOXA Or Vf INTER BONOS BENE AOIER OPOllTET Or QUOD A3QIJ1US . 
MELIUS, or of others to the like purport. Actions sirieti juris lay for the 
purpose of enforcing the due performance of some obligation which was 
entirely one-sided, and the defendant, if he had any grounds of defence 
available by^strict law, was compelled to state them in the formula by way 
of exceptio. Actions honce fidei, on the other hand, were more used in case 
an obligation in the defendant was lip.ked with some other obligation, arising 
out of the same transaction, and to be performed by the plaintiff ; moreover 
the defendant might avail himself of any righteous defence, without stating 
it in the formula by way of exceptio. 

Actions in rem (and they alone projtBrly)^ were, after the introduction of 
the important words nisi restituat, called arhlti'arke, from the jussiis or 
arhltriuni which, if performed, dispensed with the payment by the defendant 
of the sum in which he was mulcted ; the arhifrium was made according to 
what was proper, ca' a^quo et hono. 

The term arhitrarke\Yns afterwards applied indiscriminately to all actions,*^ 
in which the defendant was ordered to do something, or in default pay a 
sum assessed. 

The above divisions may be thus tabulated — 


Actiones 


i in jus concepice 
{in factum concepice. 


4^ hi personam 
{ hi rem . . . 


strict I juris, 
honce fidei 
arhiirariw. 


NOTE to § 63. 

Interdicts. 

An interdict in the largest sense was an order issuing from the praitor on 
the application of one party commanding some other to do or not to do 
certain acts. (Tnst. IV. tit. pr. & § I.l In its stricter senses an intc?niict 


a See, as to these actions, 2 Ortolan Inni. *171, kc . ; 2 Fuchta Cnrsiis, ill). 
i> 2 Ortolan, 47o, 478. 
c B.470. 

Tain in rem (iimn in itersohaut. Inst. JV. tit. 6, § 31 
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was confined to a command of the latter description, a command to 
mi being generally called a decretim. (Gains, lY. § 140. Inst. lY. tit. 15, 
§ 1.) An interdict, inter {duos e-] dictim^ issued from the praetor in the 
first instance ; ^ if obeyed, there was no occasion for any further proceed- 
ing, but if not obeyed, then the interdict, standing in the place of a formula, 
was referred to a>jtidex who had to determine whether it should be obeyed 
or not.^ Gains, lY. § 141. 


NOTE TO § 64. 

Eeal and Personal Eights. 

By far the best examination of the nature of rights in rem and rights in 
personam, with which the translator is acquainted, is to be found in the 
second vol. of Thibaut’s Yersuche, p. 23, &c. Prom what is said in the text 
and in the note to § 62 {ante p. xl.), Iftie student will, it is hoped, be able 
to gather what is meant by these expressions as used by writers on the 
Boman system of jurisprudence*. 


2 . 

The term real in English does not correspond with the Latin expression 
in rem, nor is the word personal equivalent to the phrase m personam. 
Land is the type of reality, and, if our early legal writers are consulted, it 
will be found that they always use the word real in connection with land, 
Beal actions were those which were brought for the recovery of land or for 
the protection of rights annexed to the ownership thereof .c Beal things are 
land and those incorporeal hereditaments which are annexed to the owner- 
ship of Iand.6 The real representative is he, who on the death of a land- 
owner inherits his land. Prom denoting land and the rights annexed to its 
ownership the word real was also used to denote the extent of a person’s 
interest therein ; and, so applied, those interests in land are real which are 
not limited in duration to a certain definite time, and which, upon the death 
of the owner in whom they reside, descend or are capable of descending 
(if they do not cease altogether) to his heir at law. Thus, real feuds were 
* those which on the death of the grantee devolved upon his heir,® and* a 


a if a case was stated to which, according to the previously published edict, an 
interdict was applicable. 

l> Savigny, Eecht des Besitzes, § 34, p. 447, &c. : Several precedents are given by 
Ortolan, in his Explic. des Inst. vol. II. p. 62S. Savigny’s work being translated into 
English, the reader is x'eferrod to that book for fnrfcher information as to interdicts, 
There is also an excellent article upon this subject in the Dictionary of Greek and 
Boman Antiquities. 

c Bract. Lib. III. c, 3, § 3 & 4 j Diversity of courts, in Horne’s Mirror, p. 301. 
d 2 Black. Com. c. 2 & 3 ib. p. 144‘; Fearne’s Posthumous works, 8, 
e Craig jus feudale, Lib. 1. Dieg. 10, § 7. 
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personas real estate was, in a case of doubt, held to be land wherein he had 
an interest capable of being inherited, and no other.a At the present time 
this double signification of the word real is well established, and is the main 
cause of the difiiculty which presents itself when an attempt is made aocu' 
rately to define its meaning^ Opposed to real is the word personal ; and, 
when applied to things, also the word chattel. All civil actions, all things 
are either real or personal. Nothing is or can be both so long as the words 
are used with reference to the same object. Each of these words personal 
and chattel is, however, ambignons. That thing is personal, or a chattel, 
which is not land or anything annexed thereto, and that right is personal 
which has a chattel for its object, or which, whatever its object, is limited in 
duration to a certain defi.nite period, and, upon the death of the person in 
whom it resides, devolves, if it does not cease altogether, upon his executor 
or administrator. A term of years in land is at the same time both real 
and personal, real as regards what js holden, and personal as regards the 
duration of the right of the holder : hence its name chattel realt in which, 
as the reader will observe, each word has# reference to a different object. 
On the other hand, annuities, offices, &c., haviug nothing to do with land, are 
not deemed the less personal, simply because, on the death of him in whom 
they are vested, they may descend to his real representative as such. A 
comparison of the legal with the equitable use of the expressions in question, 
would seem rather to add to than remove the confusion ; for, owing to the 
doctrines of conversion and the mode in which mortgages are regarded by 
courts of Equity, that which is at Law clearly real is often in Equity as 
clearly personal. Nevertheless, from the mode in which the words real 
and personal have long been used, it may be gathered that — 

1. As applied to actions, these words had reference to t'.e thing sought 
to be recovered ,* and not, except perhaps indireefcly, to the extent of the 
right of the demandant.^^ 

2. As applied to property, the words real and personal have reference as 
well to the object as to the extent of ownership : that only being real which 
is real in both respects, and that being personal which is either personal in 
both respects or in one respect real and in another personal. 

The term personal is also used to denote a right or duty vested iii a 
person for some reason peculiar to himself, and therefore not transferrible 
to another, e.g. an office of tnasn, the liability arising from an assault, &G. 
Hence a further ambiguity in the word personal ; and it may be observed 


a .Ro.s’C V. Ikcrlldt. Cro. Car, 202. 
h See Austin Prov. Jur. appx. XLIV. 

c It must be remembered that damages alone were oi*Iginally recoveralde in eject- 
ment. 3 Bl Com. 200. 
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that the maxim actio personalis moritw ciwh persona expresses a mere 
truism if the word personalis signifies personal in the sense now adverted 
to, and is, and always was, false, as being too general, if the word was 
simply opposed to realist 


NOTE TO § 70. 

Concurrence of Actions.’ 

1 . 

Under the title Concurrence of Actions German writers generally 
treat of those principles which regulate the extinction of one action by 
another. 

( subjective. 

Concurrence^ is usually divided into < r successive. 

, (objective J oiamulative. 

C elective. 

Savigny c has, however, shown that this division is, to say the least, 
perfectly useless, and that the whole doctrine of concurrence of actions is 
reducible to a few simple principles*of universal application. The question 
to be solved is how far does the co-existence of several rights of action 
interfere with each individually. ITow, in order that the one may be in any 
way affected by the others, there must be something common to all, that is, 
there must be — 

1. Identity of event which gives immediate rise to them ; or 

2. Identity of form of action ; or 

3. Identity of persons by or against whom the rights of action can be 
made available ; or 

4. Identity of object, i. e. of the purpose, juridically considered, for 
which they are prosecuted. 

And Savigny shows that unless the identity is in the object of the 
actions, they do not interfere with each other, or, in other words, there is no 
true concurrence. But if several actions are identical in their object, then 
satisfaction in one is a bar to all the vest, upon the principle that the duty 
correlative to the rights of action is performed and extinguished, or, as 
expressed by Savigny, “ that which a person has already obtained by 
action cannot be demanded in another action.’^ 

Savigny considers the doctrine of concurrence of actions thus : he divides 
cases of concurrence into those in which the concurrence is 


a Oom. Dig. Administration (B. 13 & 14). 

b See 1 Miihl. Paud. § 140 ; Thibaut, § 70 ; Maekeldey, § 198, who adds alteiuafive 
after elective, 
c 5 Sav. Syst. § 231, &c. 
d Loc. cit, p. 209. 
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' 1. Ferfeofc — answering to the elecfciv'e concurrence of others, and ia 
which one action is totalljf excluded by success in another. 

2. Partial— in which one action is excluded by success in another, so far 
as' the object of both is identical; but, by haviog some fiirtlior object, is 
maintainable for that. 

3. Apparent only and not real. 

He excludes trona consideration, as falling under a di:ffiere at principle, 
those cases in which the mere election of one action excludes all the others ; 

i. e. he excludes all cilses of, what Mackeldey terms, alternative objective 
concurrence. Consistently with his own principles Savigny is right, for in 
the cases under consideration, the person entitled has to choose, not between 
different modes of obtaining the same end, but between different ends to 
be obtained, n-nd when he has exercised his option in this respect, his right 
to pursue any other end than that chosen is gone.^^ 

The doctrine of concurrence of actions is closely allied to that of the 
eJGceptio rei jicdicatce ; t»he same consideration of identity.of object enters into 
both, but into the latter the further consideration of identity of cause of 
action is important. 


2 . 

The main doctrines of the English law upon this subject seem to be as 
follows ; 

1. An act which amounts to felony cannot be made the ground of any 
civil judicial proceeding against the person committing it, until he has been 
prosecuted for the felony.^ 

2. A person may at the same time proceed both at law and in equity 
against another to enforce two rights which, not being inconsistent, are 
distinct in their nature, although they arise from the same transaction.^^ 

3. But, except in the case of a mortgagee, who may simultaneously 
pursue all the remedies open to him,^ no person can at the same time 
proceed both at law and in equity to gain what is substantially the same 
object,® although if he fail at law, he may afterwards sue in equity.^ 

4. Where at law several modes of proceeding are applicable to the same 
case, the person aggrieved may adopfc'’which ho likes.s If he is successful 


a See Pucli'ca § 87 ; and his Vorlerfungeu I. ISO, &c. ; Thib. Civ. Abh. 156, 7 ; 
note to § SO a. 

h lie ‘jyartc Pliinlf, 2 Boac. 170; Croshij v. Lcthj, 12 East, 100; .S7.n?*> v. Marsh, 
6 B. & 0. 553 ; Dlckham v. OatriU, IS Jur. 768, 
c Fenniihijs v. Hnnijjhrvif, 1 Bcav. 1. 

d BanieU v. Marti ii, Doni^. 417 ; Cockvll v. Hacan, 16 Boav. 158 ; Payatcr v, (Jurea\ 
Kay, appx. 3 5 ; 2 Vow. S. 078 ; 1 Beii. Lef. 176. 

e Emja>(dch v. ISfcIstni, 6 Madd. 290 j Anibrnse v. Ntdi, 2 ilara, 649 ; Or>fie wlSriatyii- 
f.on>, 10 Bing, 537, 

1 Barker v. Bniark, 3 Boav. 64 ; 2 Vern, 33. 
g tSladFs 4 Co, 92 h ; Com. Big, Action (M). 
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he Cannot;, although discontented, resort to any of the others nor can he 
if he is unsuccessful ; unless indeed his failure has left the merits of his case 
still unascertained.'^ 


NOTE TO § 71. 

Effect of Death on rights to sue. 

By the law of England, in case of the death of a person in whom, solelj?*, a 
right or duty resides, his rights to sue and liabilities to be sued devolve upon 
different persons, viz., upon his real or his personal representative. 

Beal Bepreseiitative.— 1 . An heir may sue— 

A. For the recovery of property descended to him.^^ 

B. Upon a covenant running with land descended to him, or relating to 
land which would have descended to him if the covenant had been per- 
formed It is no objection that the breach occurred iu the ancestor’s life- 
time, if the effect of the breach^ is to damage the heir and not to diminish 
the personal estate of the deceased.® 

C. But an heir cannot, as siiclij tSmq upon any contract not relating to 
landjf nor, except for injuries to the tombstones, &c. of his ancestors, foi’ any 
tort.g Those actions which have been held to lie for continuing nuisances 
and non-repairs, are only apparent and not real exceptions to the last part 
of this rule. 

2. An heir may be sued in respect of contracts annexed to lands descended 
to him,^i and also in respect of charges on such lands. Moreover, if 
expressly named with his ancestor, an heir may be sued in respect of that 
jmcestor’s contracts under seal, although not relating to land.i But heirs 
are in no case, as such, liable in respect of other matters ; nor are they in 
any case liable beyond the value of the land descended from the ancestor 
from whom the obligation is inherited.^ 

Personal Representative. — 1. An executor or administrator may 
sue — 

A. For the recovery of any personal property of the deceased.^ 


a Per Lord Mansfield, 3 Burr. 1010. 
b Com. Dig, Action (I) to (L) ; Ferrer’s ca,, 6 Co. 7 «. 
c Theloall Dig. Or, Wr. I. c. 16 § 3, 4 5 Go. Lit. 18 K 
<1 Sh. Touch. 175 ; P. N. B. 145 C. ; Com. Dig, Covt (B. 2). 

e Kiwjdon v. mtle, 1 M, & S, 351 ; 4 M. & S. 53 ; Jo^ws v. Juiuy, 4 M. & W, 188. 

f Theloall, loc. cU. | 5, where it is said to have been formerly otherwise, 
g Gorvoi’s ca., 12 Co. 105 ; Yin. Ah. Heir (Q), 1 Chitty Plead. 75. 

h Spencer's cn., 5 Co, 16 ; Sh. Touch, 1G7 5 Yin. Ah. Heif (Q, 3.) (Q. 4.) ; JHarhert's cn. 

3 Co. 11 h. 

i Shep. Touch. 1G7, 177, 178 ; Yin, Ah. OlUij, (O. 5.). 
k llarhert’s ca., 3 Co. 11 1>; 3 Black. Com. 243. 

1 Com. Dig. Administration (B. 13,). 
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B. IJpon any contract made with the deceased and the breach of which 
causes a loss to his personal estate.^ 

0. For any injury to his personal property, diminishing the value 
thereof for any injury to his real property committed not more than gix 
months before his death and for an injury to the person of the deceased 
if it occasioned his death.<^ Bub as to all other matters the old principle 
iidio personalis morititr cum persona still holds good.® 

2. An executor or administrator may be sued upon all obligations of the 
deceased which arise contractu or quasi contractu f (except those in 
which performance by him in person is essential s ) ; also for any wrong 
done by the deceased six months before his death, and affecting the real or 
personal property of another > But as to other matters the above maxim 
is still law.i '5' 

Those cases in which the representatives of a person deceased can sue 
or be sued in respect of causes arising since his death, are not pertinent 
to the matter in the text (which relates merely to the surviving of remedies), 
and are therefore omitted here. « 

NOTE TO |§ 72—76. 

See ante note to § 62, p. xxxii. 

NOTE TO § 77. 

Eenunciation. 

The reader will observe that, in the text, the renunciation by a person 
of rights vested in him is spoken of. Such a renunciation is not to be 
confounded with a disclaimer, by which a person refuses to accept rights 
others may wish to confer upon him. In English law books this dis- 
tinction is not always drawn, and cases are often brought together which 
relate some to one, and some to another, of these two different classes of 
acts. See Yiner’s Ab. Disclaimer. The reason for this probably is that 
land vests in the alienee, &c., until he dissents ; so that when he dis- 
claims he in fact renounces a vested right.i^ 

With respect to renunciation properly speaking, the effect of it depends 


a E. N. B. 145 B. j Siiep. Touch. 175; Kinffdon. v. NoUhy 1 M. & S. SOI ; OhamheV’ 
Iain V. Williamson^ 2 M. & S. 408. 
h 4 m. III. c. 7 5 3 Wins. Ex. 009. 
c 3&i Wm. IT, c. 42, § 2. 
d 8 <& 9 Yic. c, m. 
c SoG Broom’s Siaxims, 702. 

f Pinchods ca,, 9 Co. 80 b; Com. Big, Ad ininisti'atiort (B 14.) ; 2 Wins. Ex. 1404 ; 
3 Bo G. Me. & G. 045. 
g Oro. El 55S ; 2 Wms. Ex, 1407. 

3i 3 & 4 Wm. IV. c. 42, § 2. 
i See 2 Wms. Bx» 1470, cl seq. 
k Co. Lib. Ill a ; Sh. Touch. 285. 
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upon what is renounced. Some rights, or apparent rights, are so accompanied 
by duties as to be wholly incapable o£ being renounced, e.g. the right (?) of a 
person to his own life. There are other rights, or apparent rights, which exist 
solely in consequence of duties immediately imposed by law for the general 
welfare of the community, and such rights (?) are also incapable of being 
renounced.^ All rights, strictly speaking, that is those which answer to 
relative duties (note 3 to § 1) can, however, if they are separable from the 
duties which usually accompany them, be renounced, either generally if 
the right is in vem fe.g. a dedication of a way to the public), or in favour of 
some particular person, namely the person in whom the correlative duty 
resides. This principle is usually expressed by saying qicilibet potest remm~ 
tiarejuripro se introducto^ A renunciation in favour of a particular person, 
is commonly termed a release. A renunciation, if general, seems to require 
no particular formality, « but a release, which is in fact a transfer operating 
by confusion, requires in some cases (depending upon the nature of the right 
released) to be evidenced by a formal "^eed.^ 

The effect of a release in general words will be found stated in Lit. § 508 
to 513 and Com. Big. Release (B.) 

NOTE TO § 78. 

Alienation. 

The power to alienate is so essential to ownership that, except in a few 
cases not falling under any one general principle, a proviso or condition to 
restrain alienation is treated as of no avail.^^ Nevertheless, there are many 
rights which by their nature are not alienable at all, ^ (e. g. the right of an 
officer to his full or half-pay) whilst there are others which are transferrible 
in equity, but not at law fs (e. g. debts). Upon principle, and upon the 
authority of the many cases to which the reader will be led by referring to 
the sources mentioned in the notes, the general doctrines relating to the 
transfer of rights and duties by the act of him in whom they reside may be 
stated as follows — 

L Duties, if 

1. Absolute, cannot be aliened at all, 

2. Relative, can only be aliened with the consent of those in whom the 


a. Seo 2 Yos. J. 227 ; Lee v. Recid^ G Jar. 1026, S. C. 5 Beav. 331 ; per Pollock, 
C. B., iu Barhat v. AUaiij, 7 Ex. 009 ; U. v. Smithy 17 Jar. 21. 

As to wkicli see Broom's Max. 516. 

c Seo Toiivimm. v. Ticlcell, 3 B. & A. 31 ; Boev, Smyihj 6B & 0. 112 ; B. v. Lloyc\ 
1 Camp. 262. 

ci See 2 Add. Con. 1178, &c. ; Shop. Toucli. 320. 

0 Lit. § 360 &c. ; Ware v. Oajtn, 10 B. & 0. 433 ; Rochforb v. I-Talinan, 9 Have, 475. 
^ See tiio cases cited in 2 Wh. & Tad. L. C. 590. 
g Sh. Touch. 240 ; Co. Lit. 214 a ; Rotv v. Dmusoii, X Yos._S. 331. 
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correlative rights reside ; and even then the transaction does not amoiint4o 
a transfer of the existing duty, but to the extinguishment of it, and the 
creation of another entirely new, though similar, duty.^ 

IL Bights, if 

1. in rem^ are alienable both at law and in equity if vested,^^ and, if their 
object be lands, tenements, or hereditaments, even if not vested 

2 . inpersonamt 

A. arising es contractu or quasi e.r contractUi are alienable in equity,^ but 
not at ]aw,<i except #■ 

a. The contract relates to land, and is annexed to an interest in it which 
has been itself transferred.^ 

h. In the case of bills of exchange and bank-notes.^ 

€, By virtue of special statutes 

B, Arising ex delicto or quasi esi delicto, are not alienable either at law 
or in equity*! 

But the above principles are qualified by the following : — 
jNo right which, by its very nature, is personal to him in whom it resides, 
is capable of being aliened by him to another.^ 

A mere right to litigate cannot, as such, be transferred to another either 
at law or in equity 


NOTE TO §§ 70, 80. 

Void Transactions. 

1 . 

A transaction forbidden by law is clearly void, i. e. it cannot be permitted 
to have the effect intended, or any similar effect.^! But it is by no means 
true that a void transaction has oio effect, for not only may it subject the 
parties to it to pains and penalties, but it may render void another transac- 
tion itself lawful, but inseparably mixed up with the first ; it may also give 


a See 2 Add, Con. IIOS et seq. 

Com. Dig. Assitj/iiiienf (A) imd Grant fC) : Shep. Touch. 23S. 
c 8 & 0 Vic. e. 106, § 6. 
d J^Dic V. Ban'son, 1 Yes. S. 331. 

e Com. Dig. Assirniiiieni (C) and Grant (D) ; Shep. Touch. 240. 
f 1 Wins. Saiind.'^iU, Ac. ; 32 neii. Vlll. c. 34, § 1 ,* 1 Ch. PL 18 ; SpcnccAs ca,, 
1 Sm, L. C. 22. 

g Miller V. llarc, 1 Sm. i.i. C, 250. 
h 1 WniH. Sauml. 210, note a. 
i Com. Dig, Afu^Hirnimnif pj. 1) ; 1 Chitty PI. 75. 

Com. Dig. ({(jleer (C) j Dijniin (K) ; Viiu Ab. (D). 

1 Sec Com. Dig. Gntni and td >• Vri^)>rr\\ I Y. A C. I’Is. 48l ; ;mo 

the heads Muintenatice and Chauqn^rlu in the hoolv.’S ou Crinisnul Iiuw, Ac. 
m See DarikU v. Viian\ Carih, 252 j Chitiy on Coniraci.s, c, 4., and thCMietot'f 
Collins Y. MmUrn, 1 Sm. L. C. lOS j 1 Wms. Sauud. 300 vi seq. 
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lise to a rigbfe in personam available against tbe wrong-doer and which be 
cannot resist on tbe ground that what be did was void.®* 

In determining wbat acts are and what are not void on tbe ground 
that they are contrary to tbe provisions of a statute, ic is important to 
discover whether tbe intention of tbe legislature was that the acts in ques- 
tion should be void, or that they, remaining valid, should give rise to 
consequences which, in tbe absence of tbe statute, would not have flowed 
from them. Much, of course, depends here upon tbe particular wording 
of tbe statute in question, bnt it has been held that 

1. Tbe annexation of a penalty to transactions does not render them void, 
if tbe penalty is annexed solely for revenue purposes.^ 

2. The annexation of a penalty, not solely for revenue purposes, is alone 
sujBScient to make a transaction void ; because a penalty implies ^prohibition. ® 

3. Tbe non-observance of formalities merely directed by a statute to be 
observed, does not render a transactiQ|i void.<^ But whether a statute is in 
this respect directory or not, must, in each case, depend upon tbe language 
and intention of tbe legislature.® 

2 . 

That a person cannot recover back money paid by him in pursuance of an 
illegal contract is laid down by Wilmot, 0. J., in Collins n. Blanterni 1 Sm. 
L. 0. 165. See also 2 Smith L. 0. 297, &c, 

3. 

As to tbe maxim quod ah initio non valet, in traciu temporls no7i convalescU, 
see Broom’s Maxims, 132. 


4. 

For instances of transactions, in part valid and in part invalid, see 
Kerrison v. Cole, 8 East, 236; PUllpotts v. Phillpotts, 10 0. B. 85; Lam 
v. Eorloclc, 1 Drew. 587; Barrington v. Liddell, 2 De G. Me. & G. 495; 
3 E. & B. 33. 


5. 

Tbe doctrine in tbe text called conversio actus jimdici seems to corres- 
I pond with tbe principle of our own taw that where parties to a transac- 


CafclipoJo V. Amhergate Mail. Go., 1 E. & B. HI ; EoMnson^ s ca., 2 De G. Me & G. 517. 
h Swan V. Panic of Scotland, 2 Mont. & Ayr. 661 ; Johnson v. Hudson, 11 East, ISO. 
Of course, if the object of the legislature is to forbid au act, the imposition of a 
penalty %Yhich is to bo applied to increase the revenue does not render such acfc 
legal. Sec Smilh v. Mawhood, 14 M. & W. 452; Taylor v. The Oroionlaud Qas 
Co,, 13 tlui*. U13, Ex. 

c JSarlMtw Fuioj-, CiirtU. aud the two cases last cited, 
d M. V. mnninnhuiii, 8 B. & C. 20; Nowell v. Mayor of IForcesier, 9 Ex. 457 ; N. y. 
Bl. Mary Maydaien, 2 E. & B. 809 ; Stansfeldv. Eellawell, 7 Ex. 373; Fayg v. Nwdd, 
Z E. & B. (iSfli. 
c Sec 1 Smith E. 0. 170. 
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ii: 

tioii wishing to carry out a legal and clearly-oxprcssed inteixt.ioii havOy 
nevertheless, proceeded so to do in a mode which is inadequate, that mode 
will, if possible, be treated as some othen which is adequate. Quum quod 
ago non valet tit agam valeat quantum valere ])otest. See Stapilton v. 
Stapilton, 1 Atk. 8 ; Thompson v, Atffield ; 1 Vern. 40 ; Bigden v. Vallica, 
2 Yes. S. 252; Thorne v. Thorne^ 1 Yern. 141 ; Stansfdd v, Hellaivellt 7 
lx. 373; Shep. Touch. 511,514; 1 Prest. Ab. 312. 


NOTE TO § 80 A. 

Alternative Duties. 

1 . 

In case of an alternative duty, the^ person entitled has a right to this or 
that, but at the option of the person obliged. In the case of the simple duty 
mentioned in the text, the person entitled has a right to performance in one 
definite way only ; but the person obliged, by virtue of some henejlcium, is 
entitled to set up as a defence to an potion founded on that right, some 
other performance, which, however, his opponent had in no sense a right to 
require. Hence, if the duty is alteimative and the person entitled claims 
performance in one way exclusively, or if, the duty being single, he claims 
performance in the alternative, viz. either of that to which ho has a right, 
or of that which the person obliged has a right to substitute, the claim will 
be too extensive and must fail. See § 33 Inst, de act. (4. 6). Braun Eror, 
§ 84. Potliier Oblig. § 244 ; also Fenny v, Forter, 2 East, 2 ; R, v. The 
South Fast, Ball. Go., 17 Jiir. 901. 


2 . 

If A. being bound to pay B. SOL, or give him a horse, by some excusable 
mistake does both, A. can have back which he likes ; for the very object of 
the condictio indeliti is to rectify the consequences of mistake. This view is 
supported by the authority cited in the text, although some writers, relying 
on L. 26. § 13, de condict. indeb. (12. $), are of a different opinion. 

Where a joint duty is doubly performed more dijdiculty arises. Suppose 
A. and B. are jointly bound to pay 0. 50Z. or give him a horse, and by some 
excusable mistake both discharge the obligation ; two cases are then possible, 
viz. ; — 

1. A. and B. discharge the obligation at different times ; then clearly the 
last in point of time can recover back what he parted with, for there was 
not any obligation for him to discharge. 

2. A. and B. may at the same time discharge the obligation by giving G. 
both the money and the horse. C. is in this ease dearly entitled to retain 
either the whole of the money or the whole of the horse, and cannot therefore 
be compelled to make restitution pro rata^ and the law God. de coiid. indeb. 



§ 80—81.] 


PENALTIES. 


{.12, 6), decides that he has the option to retain which he likes, and, also as 
he likes, to make restitution to A. or B. [Braun Eror. § 84.] 


3 . 

By the English law, as by the Eoman, unless there is some reason to the 
contrary, a person obliged by contract or otherwise to do this or that, can 
do which he likes, the option being with him.^- 

Apparent but not real exceptions to the rule are the following ; — 

1. In case of an alternative legacy the option is with the legatee ; his 
benefit being the main object of the testator.^ 

2. The option as to which of several remedies a person will pursue rests 
with him.c There is not here any alternative duty but or* duty with 
several modes of enforcing its performance. 

3. A duty, the non-performance of -^hich gives rise to a liability of a 
penal nature, confers no option on the person obliged. See post note 
to § 81. 

Whether the option is with the person obliged or with the person entitled, 
when it is once declared a change o£»mind is not allowed.^^ 

As to alternative duties, performance of which in one way becomes 
impossible, see Com. Dig. Condition (Ei. 2). 


NOTE TO § 81. 

Penalties. 

A person bound under a penalty to do or forbear, cannot at his option 
pay the penalty, and so release himself from his duty. The penalty, whether 
imposed by law or by agreement, is regarded merely as an additional security 
for due performance.® On the other hand a person who undertakes to act 
in a certain way, and, if he does not, then to pay a sum of money as 
liqnidaied damageSt is under an alternative duty, and can at his option act as 
agreed or pay the money 

A penalty imposed by agreement, being looked upon merely as an 
additional security for the damage to l7e really incurred in case the agreement 


a Woodward v. GylcSf 2 Tern. 119 ; Eobinson v. Eohinsonj 1 De Gr. Me. & G. 247 ; 
E. V. The JSotdluTJastern Railway Co., 17 Jar. 901; Layton v. Fierce, 1 Doug. 15 ; 
Fetmy v. FoHer, 2 East, 2 ; Co. Lit. 145 a. 

^ Hag gar v. JS^eatby, Kay, 379. 

0 4 Co. 95 a, 

1 Doug, Hi a. note ; E. v. Hwigerford Marlcet, 4 E. & Ad. 327 ; see Bim^son v. 
Ingham, 2B. &: 0. 65 ; Com. Dig. Annuity (C). 

e See Bartlett v, Vi nor, Garth. 252; ChilUner v. Ghilliner, 2 Tes. S. 528 ; Hardy v. 
3fariin, 1 Cox, 26. 

f Woodward v. Gyles, 2 Tern, 119; Sainter v. Ferguson, 1 Me. & G. 286 ; 4 Burr, 
2228, 
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is not duly observed, can only be enforced to fcbe extent necessary tb 
compensate tlie damage actually resulting from a breach of the contract.^ 

As to what stipulations impose penalties, and what amount to under- 
takings to pay liquidated damages, see KemMe v. Farren, 6 Bing. 141, and 
Chitty on Contracts, chap, 6. 


KOTE TO § 83. 

^ Extinguishment of Bights. 

1 . 

The doctrines of confusion, extinguishment, and merger of rights and 
duties, all djppend upon the simple principle, that when a right and its 
correlative duty both reside in one and the same person, each destroys the 
other. As an example of this, and to illustrate what is said in the text as 
to several rights meeting in the sanfb individual — Suppose a person having 
a right of way over a field to become the owner of the same field ; the 
right of way, restricting the rights of ownership, as it would if vested in 
another person, ceases to have any existence as such, and is merged or 
extinguished in those rights which are then of coarse no longer restricted 
by the extinguished right. 

Another maxim is, that an accessory follows the fate of its principal. 
If, consequently, in a case of suretyship a creditor succeeds to his 
debtor, the principal debt is extinguished and the sureties are released. 
[Froben, § 85.] 


2 . 

The above principles arc constantly met with in our own jurispriidence,and 
will be found illustrated in Viner's Abridgment, title £Hl7igtmh^icnt, and 
in the celebrated essay on merger, forming the third volume of ]\Ir. Preston's 
Treatise on Conveyancing. 

When a right and its correlative duty meet in the same person in different 
capacities, mutual destruction is not necessarily the result.^ The remedy 
by which the right is ordinarily enforced, and that alone may be affected., 
as in the case of a creditor who is appointed his debtor’s executor. 

There is a class of cases in which, without any confusion of rights and 
duties, a plurality of rights gives rise to a merger of some of them. The 
principle may bo stated in some such way as the following: Of several 
rights which have the same object, and whit‘h are not related to each other 
as principal and accessory, that which is of a higher nature" mergva that 

♦ 

a Bee Slottian v. 1 Urn, C, C. -lis, aial the auic thcrctu in 2 Wh. tV. Tint. 

L. CJ. « & 1) Wm, UL c. 11, § 8; i k 5 Annn, c ICS. 12 tV k.? ; 1 Wnih. 

SauBil, 57, 

Bee § 108 and note thereto ; Vin. Ab. £,■ ton/. B. 
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■whicli is of a lower nature ^ For example, a bond merges a simple contracfi 
debt for which it may have been given, and a judgment, of a court of record, 
merges the cause of action upon which it has been obtained.® The last? 
doctrine is evidently capable of being supported upon the salutary principle 
nemo dehet his vexavi pro eadem causa ; but it is usually rested upon the 
more technical ground above stated. Hence it is held that the judgment 
of a foreign court, not being of a ‘‘ higher nature” than the cause of action 
on which it is founded, does not merge it.<i What the true reason for 
the higher-nature principle is, remains obscure ; but would seem that the 
principle is one which rather a:ffects the remedy of which the person entitled 
may avail himself, than the existence of his original right.® 


NOTE TO § 84. 

Concurrence *of Eights. 

1 . 

When several rights which cannot all be fully exercised are vested in 
several persons, their competition gives rise to difficulties which most Conti- 
nental writers have attempted to solve by relying upon principles applicable 
to privilegia alone. It will be observed that those cases only in which 
there is nothing special to determine which right is to be preferred to the 
other, are, strictly speaking, cases of collision ; so that the real difficulty is 
reduced to the cases falling under the head 3 B 5 in the text. If the 
collision is indirect, i. e. if A. and B. both have rights to one and the same 
thing, and that thing is divisible, the right of each can be restricted until 
both are satisfied, as is done every day where there is a competition of 
creditors wiiose demands abate pro rata and are paid to the fullest extent 
possible.* But if the collision is direct, i. e. if A. has a right against B., and 
a similar right against A., no process of halving can lead to any satisfactory 
result ; for if A, is to have half only of his right as against his equal oppo- 
nent B., the latter must of course have half of his right against A., and 
then the matter rests essentially as before. When, therefore, nothing can be 
gained by division or abatement pr9 rata, both rights are brought to a 
standstill, and neither is exerciseable.^ This is generally expressed by saying 
privilegiatus contra a-que privUegiahim non, privilegia SU'O sed Jure communi 


a liigjr^n'A r,/., 6 Co. 44 h ; Given x. Homan, 3 Me. & G. 378; Vaughan Vander.'i-^ 

2 J)rt‘w. 

b ib’bv: Miydh)n, 10 0. B. oOl ; Schack v. Anthony, 1 M’. & B. 572. 
c Higyeirs ea, ui>i m>p. ; Amelin v. ^HUs, 0 Ex. 288. 

0 Jitdl V. 11 East/ 118. 

c Boo 3 Da il Me. & G. 174 ; Uookpayton x. BimeU, 9 Ex, 279 ; I Cliitts 

■Ploiui 110 ; Drake v. Mitcheil, 3 East, 251. 

1 Sec § 8 1 u. . 
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l\Hi 

%Utm\ In some cases, however, it is by the Koman law allowable to decide 
the question by lot, as is stated in the passages cited in the text.^ [Hroben, 
§ 86.] The reader will find this subject examined at length in 2 Thibaut's 
Vers. p. 242, 


2 . 

In consequence of our system of civil jurisprudence being composed of 
two difierent sets of doctrines known as Law and Equity, nothing is more 
common than to find legal and equitable rights in manifest confiiot with each 
other. The legal right, i.e, that right which is founded upon so much of our 
jurisprudence as is emphatically called Law^ is paramount in Westminster 
Hall, whilst ^he equitable right, i.e. that right which is founded upon so much 
of our jurisprudence as is called Equity ^ is supreme at Lincoln’s Inn. As it 
often happens in other cases, so here ; the result of this conflict is a state of 
things by no means so prejudicial as might at first be supposed, and what- 
ever difference of opinion may exist as to the machinery by which the 
practical result is obtained, it may perhaps be considered doubtful whether 
the wants of the English are worse supplied by law and equity together than 
the wants of other people are by a system of jurisprudence free from such 
antagonistic forces. 

With respect to the collision of rights, the following appear to be the 
main principles observed in this country : — 

1. Qui pior esi tempore potior est jure is a doctrine which both at law 
and in equity decides between persons who, in other respects, stand upon 
equal ground.^ 

2. In courts of law, equitable rights, although not/wholly ignored, c can- 
not be actively or passively enforced.^ 

S, In courts of equity, it is held that where there is equal equity the law 
must prevail, or, as another writer has it, law and equity both, shall prevail 
against equity only.”® 

4. Another and very sensible principle, confined however to courts of 
equity, is, that where there are several creditors of the same person, and 
some of them can only proceed against part of his property, whilst others 
can proceed not only against that, but also against some other part, the 
latter persons must first proceed against that part against which the former 
cannot proceed. This is what is called marshalling securities or assets.^ 


a § 84, 31. X. 

b Broom’s Maxims, 260; Eice v. Micej 2 Drew, TS. ^ 

c Paddington v. CastelU, 1 E. & E. 66, 879 ; Close v. Phipps, 4 Man. & Gr. 586. 

d Edwards v. Lowndes, 1 E. & B. 81 ; Fardoe t. Price, 16 M. & W. 451 ; Wahe v. 

Tinkler, 16 East, 36. 

e Grounds & Bud. 174 j see 1 Story Eq. Jur. § 64 c ; 1 Fonb. Eq. 321. 

i See 1 Story Eq. Jur. c. 13 j Aldrich y. Cooper, 2 Wh. & Tud. L. 0. 49, 
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NOTE TO § 86. 

Conditions. 

1 . 

Something or other is essential to every transaction ; in other words, in 
every transaction, there is something or other without which the transaction 
is ifcseif inconceivable. In a sale, for example, there must be something sold 
as well as a price. If therefore transactions are to be divided into condi- 
tional and unconditional it is evident that what is, by’the very nature of the 
transaction, essential to its existence cannot be called a condition : if it be, 
ail transactions are necessarily conditional. In order to make any such 
classificatioUj the term condition must be confined to some event naturally 
unessential to a transaction, but on the ha|)penmg cff which event the trans- 
action is nevertheless made to depend. [Froben, § IgS], and see Plow. 25. 


For the English law of conditions the reader is V^ferred to Sheppard^s 
Touchstone, c. 6 : Littleton’s Tenures, c. 5, and Ook^f’s Commentary ou it ; 
Perkin’s Profitable Book, c. 2 ; and the title Gonditihi in Oomyn’s Ingest, 
and Bacon’s and Yiner’s Abridgments, In Feame’^^® 7 ell-known Essay on 
contingent remainders, one branch of the snlj^ Is discussed with a 
learning and ability whieh n^ds no comment he The student should 

limited meaaiiig 

to the term condition by .many old writers on real profQ^^y (via. 
an event on the happening of which the grantor or his heirs co?^^ re-enter 
on land previously parted with), much that is said by them is tQ;lculated 
rather to obscure than illustrate the nature of conditions in general, 


NOTE TO § 87. 

Conditions precedent, subsequent, 

i. 

The division of conditions into precedent and subsequent, has reference 
to the right affected. A condition, precedent with reference to the right to 
be newly acquired, is subsequent with reference to that which must cease on 
such acquisition ; and a condition, subsequent with reference to the right to 
be defeated, is precedent with reference to that which is then to revest. When 
therefore conditions are divided into precedent and subsequent, it must be 
remembered that the division is not absolute, every condition being in fact 
both, but relative to the right which it is most important to consider ; a 
condition being precedent or subsequent according as tbe acquisition or loss 
of that right depends upon it. The same principles exactly apply to both 
kinds of conditions, although the results are very different. This difference 



CONDITIONS. 


[appendix. 

is liowever in all cases due to fcbe fact that a condition precedent affects tbe 
transfer of a right in the first instance, whilst a condition subsequent has 
no effect whatever upon the original transfer, but solely upon the I’e-transfer. 
See Thibaut Civil. Abh. NTo. 17. 


2 . 

The doctrines relating to conditions precedent and subsequent were 
discussed at great length in the recent case of Bgerton v. The Bari of 
Broimiloiv, when on appeal in the House of Lords (18 Jur. 71.) and in the 
case of 8cott v. Tyler ^ 2 Brp. 0. 0. 431. 


NOTE TO § 88. 

Possike conditions. 

Conditions are generally divided into two classes, according as the person 
whose rights are to be, affected by ^ them can or cannot himself perform 
them. The ordinary course of nature is looked upon as sure to continue ; 
so that a condition, caipable of performance upon that supposition only, 
belongs to the first class and not to the last. The last class may be divided 
into those, performance of which is wholly independent of the will of the 
person to be affected ^ and into those, to a greater or less extent, but not 
(even on the above s' losition) wholly dependent on bim.^ So that we have 
as stated in the text^^® . 

( potestatim^^^,^ — 

Jun ti wi is a d ^ ‘ r 

. decides b- ‘ ( ^on jpoiestatiyce. ] 

• Lmlvta\ 


. courts of 
^ be active'*' 

3. Jr' - 


NOTE TO § 89. 

Derisory conditions. 

For instances of b, conditio derisoria, or as we call it a hruitmi fulmenf 
see the cas^s where marriage has been attempted to be restrained, Sarvey v. 
Aston, 1 Atk. 361, and the note there; 8coU v. Tyler, 2 Wh. & fud. 
L. 0. 89, and the great case of Bgerton v, Bro%m%lo%i), 1 Sim. NT. S. 464, and, 
on appeal in the House of Lords, 18 Jur. 71. 


NOTE TO § 90, 

Effect of conditions, 

1 . 

In the language of the K.omanst> conditio pendet — so long as the event 
has not happened bub may still happen ; 
existit when the event has happened (as explained in § 90 (II,)) ; 
deftcii- when the event cannot happen. 

a Proben, § 90. 
b Macheldey Lehrb, § 171. 
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With the qualifications mentioned in the text, it is laid down that after 
performance of a condition the contract to which it was annexed is to be 
considered as having been unconditional from the first. Although therefore 
if the condition is precedent, an alienor has plenum jas until the condition 
happens, when it does- happen the circumstances are a posteriori wholly 
altered. If the condition is subsequent there is still more reason for the 
doctrine, for the whole object of such a condition is, in a given event, to 
place the alienor in the same position as he was in before. [Froben, § 92.] 


2 . 

Nothing is more clear than that when a grantor re-enters upon the 
happening of a condition subsequent, he is in as of his old estate, and is not 
bound by any mesne incumbrances, &c.^ Moreover it is laid down that he 
who is to have a thing on the happening of a condition precedent is to taka 
it in the state in which it was when th^ condition was annexed. His title 
has relation back to that time.^ But on the other hand it is nowhere stated 
that the right acquired or re-acquired on the happening of the condition 
relates back so as to deprive the person in whom the right was previously 
vested of the profits derived by him, Mist he was merely enjoying that 
right, and it is apprehended that in nP”"^^ e is such the law.® 

Notwithstanding the general principle that where a duty is to arise only 
on performance of a condition, it cannot be enforced until after such per- 
formance, it is a well established rule of 1 ^, that where a condition has 
been partly performed and a defendant has received a benefit thereby, he 
cannot, if sued for non-performance on his part, defend himself upon the 
ground of the incomplete performance of the condition by the plaintiff. In 
such a case if the defence suggested were to prevail, the defendant would 
obtain a benefit for nothing, and to avoid so unfair a result his only right is to 
seek compensation in respect of so much of the condition as is not performed^^ 

NOTE TO § 91. 

Impossible conditions. 

1 . 

It is not unusual to say that impossible conditions are void.® If this were 

r 

a Lit. § 358 ; Co. Lit. 202 a j Shep. Touch. 154 

b Sii. Touch. 155. 

c See Hughes v. Thomas^ 13 East, 474 5 and Goodtitle v. Newman, 3 Wils. 526, 
where heirs presumptive are said to be entitled to the rents received by them after 
.their ancestor’s death and prior to the birth of a posthumous heir. 

d Compare the note to Pordage v. Cole, 1 Wms. Sauud. 320 d, with Craves v. Leggs 
9 Ex. 709. 

e Shep. Touch. 132, 133 5 Via. Ab. Condn, Y. (C. a.) (D. a.). 
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Ixti 

strictly speaking correct, such conditions would produce no effect, which is 
not the case. For — 

A. Affirmative impossible conditions, 

a. the impossibility of which is of a physical nature, postpone for ever the 
right which is to arise on their fulfilment. Such conditions, if precedent, 
leave matters as they are,, and, if subsequent, render the right intended to 
be defeated wholly unconditional.^' 

5. the impossibility of which is juridical only, arising from the unlawful- 
ness of the event which is to happen, have the same operation. Until the 
event occurs the condition is not in any sense fulfilled, and when the event 
has occurred notwithstanding its illegality, the unlawfulness of the event 
necessarily prevents its taking effect in the mode intended.^ Where the 
fulfilment of the condition is not unlawful, although the condition is so, e.g. 
a condition not to marry, the conS.ition does not belong to the present 
class. , 

B. Negative impossible conditions offer more difficulty. First, it is to 
be observed that, by a negative impossible condition, is meant, one which is 
fulfilled by the forbearance from or non-happening of an event which oapnot, 
or should not occur. 

a» If the event is one which, physically speaking, cannot happen, the 
condition is fulfilled as soon as annexed, and cannot therefore operate by 
way of postponement. But such a condition may, if obviously at variance 
with the intention of the person imposing it, be wholly left out of consi- 
deration. 

h. If the event is one which, legally speaking, ought not to occur, its 
actual occurrence is ex kypotliesi a breach of the condition ; for this is only 
fulfilled by non-occurrence. Hence, so long as occurrence of the event is 
in fact possible in the manner and form in which it is not to occur, so long 
must such a condition be deemed unfulfilled, and, unless derisory, produce 
the usual effect of postponement. 

In attempting to apply these principles, the student must not confound 
with impossible conditions those which, although illegal, do not in fact 
belong to the negative or to the affirmative impossible class. E. g. con- 
ditions not to alien, not to marry, <&c. which are illegal, not because to alien or 
to marry is so, but because restraints on alienation and marriage are against 
the policy of the law; such conditions are fulfilled, neither by any illegal act, 
for forbearance to alien or marry is not illegal, nor by forbearance fi^om an 
illegal act, but by forbearance from one in every way legal. Even these con- 
ditions are not void ; for where they are not mere hrutafidmina (which often 


a Go. Lit. 206. 

t See in addition Com, Dig. Condn, (D. 1. 3. 7.) 
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depends more upon tlie form in which they are expressed than on the end 
to be attained^) they have the ordinary effect of possible conditions.^ 

2 . 

Conditions may be possible when they are annexed, and yet become 
impossible before fulfilment. The following cases are all that are here 
conceivable. The impossibility may arise — 

A. Independently of the will of any of the parties interested ; namely : 

1. By what is called an act of God ; or 

2. By the act of some third person. 

B. By the act of the parties interested, viz. : 

1. Of him who is to suffer by the non-fulfilment of the condition ; or 

2. Of him who is to gain by that event. 

0. By a combination of two or more of the above, 

An examination of all these possible cases will lead to the following 
results, namely : 

1. Where fulfilment becomes" impossible by the act of the party to be 
benefited by non-fulfilment, the condition is deemed fulfilled.^ 

2. In all other cases the condition is not fulfilled, and operates accordingly.*^ 

8. Where fulfilment of a condition is, at any moment, impossible, in con- 
sequence of the act of the party to perform it, the condition is then deemed 
unfulfilled, and operates accordingly, although the impossibility might cease 
so as to render fulfilment at the time appointed possible.® 


3 . 

The two propositions in the text at the end of this section (91) depend 
upon the simple doctrine that, whilst no honourable man will stipulate for a 
proemium viriutu for abstaining from doing wrong, there is no reason why a 
person should not bind himself to pay a penalty in case he does that which 
is unlawful. [Froben, § 93.] 


NOTE TO § 92. 

Performance of conditions. 

With respect to the fulfilment of conditions, 

1. It is clear that both at law and in equity performance according to the 
intention of the parties is all that is in fact necessary. f 


a Bfcindon v. BoUnson^ 18 Ves. 429 ; Rochford v. JSachman^ 9 Hare, 475 ; Oo. Lit. 
206 h. 

b See Egerton v. Broiurdow, 1 Sim. N. S. 464, and 18 Jur. 71 j Scott v, Tyler ^ 2 Wh. 
& Tud. L. 0. 80, and tbe note there ; Co. Bit. 206. 
c Go. Lit. 206 h, 207 <x ; Com. Dig. Oond. (L. 6.). 
a Shep. Toncli. 133, 157 j Co. Lit. 206 a ; Com. Dig. Oond. (D. 1.) (L.). 
e Lit. § 355 — 368, and Cohe’s Com. thereon ; Ford v. Tiley^ 6 B. & C. 325. 
t Shep. Touch. 139, 140 j Oo. Lit. 219 5 j Com, Dig. Cond. (G. 14.) Tracey 
rence^ 2 Drew. 403. 
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Ixi^ 

2. If tlie condition is disjunctive, performance in any one of the ways 
appointed is sufficient.^ 

3. Courts of Equity, in order to ascertain the intention of the parties, 
look more to the nature of the transaction than to the words in which the 
intention is expressed ; whilst Courts of Law adhere more closely to the 
latter. Hence, whenever a condition is obviously annexed solely for the 
purpose of securing payment of a sum of money to one of the parties to the 
contract imposing thar condition, if the money is not paid precisely at the 
time fixed, relief against the strictly legal consequences of the breach can 
foe obtained from courts of Equity upon payment of the money with 
interest.^ But, as such relief is against consequences flowing from the 
foreach of a contract deliberately entered into, the tendency is rather to 
restrict than to extend the cases in which the courts of Equity interfere. 

€ 

NOTE TO § 93. 

r 

Time. 

A limitation of time (dies) is distinguished from a condition by being 
certain. A condition, as we have before seen (§ 86, and note thereto), is an 
uncertain event upon the happening or not happening, of which, rights are 
made dependent. Dies denotes either a day certain, or an event sure to 
happen, although it may be doubtful lolien. The most obvious consequence 
of this is that, whilst a condition postpones the acquisition (or, as the case 
may be, re-acquisition) of a ri^bt, a limitation of time does not afieot the 
vesting of a right but only its enjoyment. 

The application of the terms dies cedit and dies venii is clearly stated by 
Llpian (Dig. L. tit. 16, 1. 218). Dies cedit denotes that a right is. vested ; 
dies venit denotes that it is now exerciseable. Hence, dies cedit, et venit 
denotes a right vested in possession ; dies cedit sed non venit denotes a right 
which is vested, but the enjoyment of which, is postponed ; ondi dies me cedit 
me venit denotes a right which is not vested, but is wholly contingent. 


NOTE TO § 94. 

Computation of Time. 

In Oo. Lit. 134 b et seq , ; 2 Black. Com. 140, and Com. Dig. 

& Temps, the student will find the English law respecting the computation 
of time. In this place it is only necessary to remark that, 

1. In computing periods of time, fractions of days are either omitted 


a Shep. Touch. 138, 139 ; Co. Lit. 225 a. 

b 2 Btory Eq, Jur. c. 34 j Peachy v. Somerset^ 2 Wh. & Tud, L. 0. 7T4 ; Hill t. 
Barclay, 18 Ves. 56 j Reynolds v. Pitt, 19 Ves. 134. 
c See 3 Say. System, § 125. 
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from calculation altogether^ or are counted as whole days, according to 
circumstances.®' 

2. Except as between the crown and a subjecfc,® events which happen on 
the same day (be it an ordinary day or a fictitious day) are deemed to happen 
according to their actual priority.^ 

3. That priority will be attributed to simulfcaneous acts which is necessary 
to give effect to the intention of the parties to them.<^ 

4 Whether the first and last days of a period of tinre are to be taken both 
inclusively or exclusively, or whether one of them only, and which, is to be 
included, is, in every case, a matter of intention, and where this is not wholly 
free from doubt, the construction, %it res magis valeat quam pereatf will be 
adopted.® 

No other principle than this can be deduced from the reported decisions, 
which are very conflicting. Upon the whole, however, it seems that in cases 
of doubt 

1. The tendency is to exclude^from computation the day from which a 
period of time is to be reckoned, and to include the day on which an act 
has to be performed. ^ 

2. Both daj^s are very rarely included, s 

3. But are not infrequently excluded.^i 

Sunday is rechoned like any other day ; and an act which is valid only 
if done within a certain number of days, the last of which is a Sunday, 
must, if illegal if done on that day ,5 be performed at latest on the Saturday 
previous.^' 


NOTE TO §§ 97—99. 

Delay. 

The delay spoken of in the text is delay in the performance of a duty, and 
not delay in the exercise of a right. In order that there may be delay of 
the kind in question, a time must be fixed for performance, and that time 


a Oo. Lit. 135 h ; 5 Co. 1 a ; v. Mary Wanuic'k’^ 1 B. & B., 816. 
b i 2 . V. MdiuardSj 9 Bs. 32. 

c Whitaker v. Wishey, 12 C. B. 44, where the question was much discussed, 
cl Diggers ca.y 1 Co. 174 h ; Fitzioilliam’s ca., 6 Co. 33 h, 

e Piajh V. The Duke of Leeds, 2 Cowp. 714 ; E. v. Stevens, 5 East, 241 5 Lester v. (5ar- 
Ia7id, 15 Yes. 248 ; Wilkinso7v v. Ga$to7i, 9 Q. B. 137. 

f Chitty’s Statutes, TLne, vol. III. p. 1376 ; 1 Prest. Ab. 288 j Ha^'dy v. Ryle, 
9 B. & 0. 603. 

g Woolrych on Legal Time, 144. 
h. Ibid, 148. 

i See Com. Dig. Temps (B. 3.) for the acts which may and may not be done on a 
Sunday. 

^ R. Y. The Justices of Middlesex, 7 Jur. 396 3 Brewster v, Thorpe, XI lur, 6 3 Mow- 
berry v, Morga^i^ 9 Ex, 730. 
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must have elapsed. If tbe time for performance is expressly fixed by 
agreement or otherwise, such time must of course be observed. If however 
no time is expressly fixed, a reasonable time must be allowed to expire 
before the person bound can be considered as in delay, » and the whole life of 
the person bound may not be unreasonable.^ Moreover a person cannot be 
considered as in delay, although the period of time allowed for performance 
is expired, if a condition precedent be still unfulfilled, e.g. where a previous 
request has to be made.® 

Supposing however that there is delay strictly speaking, its most material 
and general consequences are as follows ; — 

1. Delay gives rise to a claim for damages, and consequently, it has been 
said, for interest where the delay is in non-payment of money.*^ But, in 
consequence of the rule of the common law by which interest was not 
payable in the absence of express agreement, interest was not, and is not 
even now, always obtainable eo nominei although the loss of it by the creditor 
can hardly be excluded from consideration iir awarding the damages to which 
he is entitled by delay.e Where there is delay in the performance of a 
contract, an action for damages arising from the delay and a suit for the 
specific performance of the contract may both lie.f 

2. Delayby one party to a contract, where a time is fixed for performance , 
gives the other at Law a right to rescind it,^ except where, by the contract 
itself, the legal ownership in its subject matter is changed.^ In Equity 
however time is not of the essence of a contract,” unless the intention of 
the parties that it shall be so. is clear beyond a doubt j delay by one of 
them therefore does not empower the other to rescind the contract.^ But 
either party can, by giving the other notice that if the contract is not 
performed within a specified time (which must be reasonable), it will be 
deemed at an end, make time of the essence of the contract, and rescind it 
in case of further delay ^ 

3. A person in delay being a wrong-doer, the maxim omnia prcBSummitur 
contra spoUatorem is applicable to him.l 

a Oo. Lit. 208 5 2 M. & S. 50. 

to Co. Lit. 208 j Com. Dig. Cond. (G. 3 & 4). 

c Com. Dig. Cond. (L. 7. to L. 11) ; JBirks v. THppet^ 1 Wnis. Sauud. 32, 
d 2 EonbL Eq, 432 j Arnott vt Redfern^ 3 Bing. 353 5 Craven v. Ticlde, 1 Yes. J, 03 | 
bnt see the note to § 121 , post. 

e See Craven v. Ticlde^ 1 Yes. J. 63. see the note to § 121, post. 
i Fennings v. Humphrey, 4 Bear. 1 . 
g 12 Yes. 333 ; Siig. Vend. & Bur. chap. 5 § 1. 
h Martindale v. Smith, 1 Q. B. 395. 

i MadcUffe v. Warrington, 12 Yes. 326; Roberts v. Berry, 3 De G. Me. & G. 284; 
Farhin v. Thor old, 16 Beav. 59. 
k See 16 Beav. 71 . 

1 See Amory v, Belamirie, I Smith L. 0. 151* 
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4. He in whose favour rights arise from the delay of another may o! 
course preclude himself by his own conduct from exercising them.s* A 
refusal by him to accept performance discharges the other side from all the 
consequences of delay, ^ and, if performance is duly tendered at the proper 
time, discharges him from performance altogether.^ But where payment of 
a sum of money can be actively enforced, tender and refusal does not wholly 
discharge the debtor 


NOTE TO § 100. 
lEodm 
1 . 

A condition is distinguished from what the Eomaiis term modus mainly 
by its consequences. A condition imposes no obligation but affects the 
right to which it is annexed. lu a case of modus, the modifications annexed 
to the right impose obligations capable of being enforced, but which, if not 
observed, do not affect the vesting or divesting of the right. Whether given 
words impose a condition (precedentor subsequent), or whether they merely 
impose independent obligations, is always determined by the intention of 
the utterer, but in case of doubt the presumption is in favour of a modtis as 
being the least dis-advantageous. Semper m ohsouris quod minimum est 
sequimur,^ It is often moreover a very difficult question to determine, 
whether certain words merely express a wish on the part of the utterer or 
impose an obligation upon the person to whom they are addressed. In the 
latter case only is there any modus ^ 


2 . 

Although the term modus is to be found in English law books, it has the • 
same meaning as condition, g and we do not appear to have any word 
precisely equivalent to modus in the sense in which it occurs in the writings 
of civilians. 


3. 

As to whether a given expression imposes a duty or merely amounts to a 
statement of a wish for the guidance of him to whom it is addressed, the 


a Mwit y. Bilk, 5 East, 449. 

Vin. Ab. Tender (0) ; Uisoon v. Clark, 5 0. B, 365. 
c Lit. § 335, 338 ; Co. Lit. 207 a; i) Co. 79. 

d See in addition to the authorities last cited, 1 Wms. Sannd. 33 c j Co. Lit. 209 h 
Dwon V. Clark, 5 0. B. 365. Blachstone (3 Com. 303) treats non-discharge by 
tender and refusal as the rule, and discharge as the exception j bnt as by refusal 
performance of a contract, in the manner and form agreed, is in fact prevented., the 
above statement is, it is submitted, more correct. 

@ L. 9, de B. J. (50. 17.) 
f See 3 Sav. System, § 128. 
s Co. Lit. 201 a. 
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result of a great number of cases was stated by Lord Langdale to be that 
when property is given absolutely to any person, and the same person is 
(by the giver who has power to command) recommended or entreated or 
wished to dispose of that property in favour of another, the recommendation , 
entreaty, or wish shall be held a iriist, 1. If the words are so used that, upon 
the whole, they ought to be construed as imperative ; 2. If the subject of 
the recommendation or wish be certain;’ and 3. If the objects or persons 
intended to have the benefit of the recommendation or wish be also certain/'^ 
In cases of doubt the leaning is in favour of a moral obligation only.^ 


ITominate, Innominate Contracts. 

4. 

As a rule, mere assent was not, by the old civil law, sufficient to constitute 
a valid agreement. Something morts was necessary, but there were four 
kinds of agreement which, without any formality, became binding if one of the 
parties performed his part. These four were mutuum (loan for consumption), 
commodatuni (loan for use), depositum (delivery for safe keeping), and pignus 
(delivery by way of pledge). They wer'b termed real because some thing was 
delivered by one of the parties to the other, and nominate because each was 
by name allowed to be valid notwithstanding the above mentioned general 
rule. In the course of time however all other contracts, one party to 
which had performed his part, were held to be binding on and enforceable 
against the other, and were termed innominate to distinguish them from 
the four nominate contracts to which the principle was first applied.^ 

NOTE TO § 102. 

Monsters, 

The English law regarding monsters is adopted from the Eoman, and is 
similar to it. See Eleta, lib. 1. c. 5 ; Oo. Lit. 7 5. The birth of a monster 
does not entitle a husband to curtesy. Co. Lit 29 h. A contract for the 
division of money to arise from the exhibition of a monster was held illegal 
in the time of Charles IL Hernng Y,^Walround^ 2 Ch. Ca. 110. 

NOTE TO § 103. 

Persons unborn. 

By our law, the existence of a child before birth is so far recognised, that 
proceedings may be taken on behalf of an infant en venire sa mere, for the 
protection of the rights which it will by birth acquire and wherever it is 


a Kniijht V. Knight, 3 Bear. 172 ; and see Briggs y, Benny, 3 Mao. & dor. 640. 
h Ibid, 

c Thib. Syst, § 392. 

^ 2 Atk» 117 5 1 Yes. S. 86 , 565 ; 2 Yem. 710. 
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fdr its benefit, a cbild is deemed to have been in existence from the time of 
its conception.a Indeed it would seem that marriage settlements cannot bo 
revoked even before marriage, if thereby the children suffer.^ 

NOTE TO § 105. 

Proof of life and death. 

The onus of proving birth or death is upon him who asserts the fact^ 
conformably to the rule, that a state of circumstances once appearing to 
exist, is presumed to continue until some reason to the contrary can be 
shown.c Nevertheless, the deaths of persons, upon whose lives interests in 
property depend, being liable to be concealed to the prejudice of those next 
entitled, the latter are, by statute, empowered to call for evidence of the 
continued existence of the former, if their death and its concealment are 
believed.<i ^ 

In the absence of any direct evidence of death, a person who has gone 
abroad, or has left his usual places of resort, and who, enquiry being made 
in likely places, has not been heard of for seven years, is presumed to be 
dead.© But he is not presumed to have died at any particular moment,^ 
and where there is no unexplained absence and no fruitless search, the 
shortest time after the lapse of which a person will be supposed dead, does 
not seem fixed-s 

"Where several persons perish together, and it is not known which perished 
first, if from the age and strength of the parties or other circumstances, no 
reasonable supposition can be made,ii no one is presumed to have died before 
the other ^ 


NOTE TO § 108. 

One person with several rights. 

1 . 

The statement in the text (Nr. 2), as to several rights whereof one only 
can be exercised, does not, and is not intended to apply to cases of alterna- 
tive duties. See the law cited in the note (m) p. 103. 


a- Doe V. ClarTc, 2 H. Black. 399 ; Doe v- Lancash^ 5 T. E. 49 ; Beale v. Bmle^ 1 
F. W. 244 ; Millar v. Turner, 1 Ves. § 85 ; Palmer v. Cracroft, 2 Tern. 578. As to 
back rents, see 8 Wils. 526. 

b See Page v. Morne,9 Beav. 570, and 11 ih. 227 j Me Donnell y. Hesilrige, 
Beav. 346. 

c Best on Presumptions, 186 ; Wilson v. Hodges, 2 East, 312. 
d 6 Anne, c. 18. 

e Best on Pres. 190, 191 ; re Greed, 1 Drew. 235, as to enquiry. 
f Best ih, 191 j 1 Tay. Ev. 128. 
g 1 Tay. Ev. 126 j Best, uggi sup, 190. 

li Broughton v. Bandall, Cro. El. 603 ; Billick v. Booth, 1 Y. & C. 117. 
i Best on Presumptions, 193—201, where all the oases will be found- 
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2 . 

Where a pei'son fills several . characters he is regarded as a difierenti • 
person in respect of each character, or to be Homo gul plures sustinet 
personas. This principle is recognised by English writers, who express it 
by the maxim, Qmtm duo jura in nna persona concurrimt, cequum est ac si 
essent in dioersis.^ No person o£ course can ever be allowed to protect 
himself from the conseqireuces of his own wrongful act, or to take any 
advantage of his own wrong, by insisting that what he did in one capacity 
cannot ahcect him iif another ; for the object of the rule is to prevent 
injustice to a person filling more characters than one, but not to afford him 
the means of inflicting injustice on others. 


NOTE TO § 111. 

Comniunio. 

In ordinary partnerships the majority h«.ve, by the law of England, th© 
right to govern in all matters cleaifly within the scope of the partnership 
business ; and the maxim of the Eoman law in re communi potior est causa 
proliilentis is not applied.^ But the maxim always holds where an attempt 
is made to alter the constitution, of the partnership or to change the nature 
of its business ; in such a case no individual is bound by what the others 
may do, but only by his own conduct.^ This principle is especially important 
in joint-stock companies, &c. 

As regards ships, the majority in value of part-owners can employ the ship 
on any reasonable voyage they like, provided they give proper security to the 
dissentient minority, to indemnify them against loss and, on the other 
hand, if the majority refuse to employ the ship at all, the minority can, it is 
said, upon giving like security, insist upon employing her themselves/- 

The rule stated in the text, that a commimio may be dissolved at the will 
of any member, has been adopted in this country with respect to ordinary 
partnerships f but by the English law a person can deprive himself of this 
right, for it seems clear that if a partnership is entered into for a specified 
time, no individual member can capriciously dissolve it before the expiration 
of that time nevertheless the gross misconduct of one of the partners, or 


a 2 P, W. 395 ; Wall v. Tomlinson, 10 Ves. 413; Brown v. Gordon, 10 Beav. 302 ; 
2 Prcst. Abs. 450. 
b Story on Partnp. § 124-5. 

0 See Davies v. Haioldns, 3 M. & S, 488 ; Morijan^s ca. 1 Me, & G, 235, 240 
il Abbott on Shipping, p. SO. 
e See Story on Partnp. § 427, note. 
f Story on Partnp. § 269 $ Peacock v. Peacock, IG Ves. 49. 
g Story, loc cit, § 275. 
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otlier special circumstances will induce a court of Equity to dissolve such a 
partnership,^ 


NOTE TO § 112. 

Corporations*. 

On the law of corporations the reader is referred to Mr. Grant’s Treatise on 
the Law of Corporations, in which everything relating to them will be found. 
The leading case upon the subject is The case of Sutton's Hospital^ 10 Co. 23 a. 
Sorts of. — In English law-books corporations are dfvided into aggregate 
and sole, (but with the exception of their incapacity to acquire land)' the 
only character common to both seems to be that of continued existence, and 
even here there is a distinction, for a corporation aggregate has, properly 
speaking, no successors, but continues as one unaltered pefSon from its 
creation to its extinction, ^ whilst a corporation sole, properly speaking, has 
successors, the mention of whom is necessary, in order that they may succeed 
to rights or duties conferred or imposed upon the present representative of 
the corporation.c Moreover, as a, rule, a chattel will not go to the successors 
of a corporation sole, even if they are named,<^- 

NOTE g!0 § 113. 

1 . 

Existence.— A corporation cannot be created by private individuals 
without the authority of the Legislature or the Crown.® Such authority 
may be presumed from lapse of time,^ and may be given by implioation.® 
Foreign corporations are recognised,ii and if they have a business office 
here, they are deemed within the jurisdiction of our courts.^ 

2 . 

Members. — The proviso in the text as to the admission into one corpora- 
tion of trhe members of another is in practice never observed, and indeed, 
the restriction is altogether denied by some persons. [Braun, § 219.] 

NOTE TO § 114. 

V 

Bye-Laws. — Every corporation aggregate has, as a matter of course, power 

a Smith’s Merc. Law, 25, 26. 
h See 10 Co. 32 5 : 5 De G. & Sm. 147. 
c Co. Lit. 8 h. 
d Co. Lit. 9 a. 

e Com. Dig. Franchise, (F. 1.) — (P. 5.) 
f Ibid. (P. 4.) 

g Ibid. (P. 6.) : Conservators of the river Tone v. Ash, 10 B. & 0. 349 5 Newport 
Marsh trustees, 16 Sim. 346. 

li The National BanTc of St Charles v. Bernales, 1 0. & P. 569. 
i Maclaren v. Stainton, 16 Beav. 279, 
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to make laws for the regulation of its internal affairs, and for the goyern- 
ment of its own members.® But, in the absence of statutory authority to 
that effect, no corporation can make a law binding upon strangers.'^^ I^rom 
immemorial custom, however, such authority will be presumed.^ 

As to what bye-laws are valid and what not, see Grant on Oorporations, 
p. 76 ei seg^. 


2 . 

ff 

Majority. — The Eoman maxim in re communi potior est contradicentis 
conditio (note to § 111) is applicable only to ordinary partnerships, and 
cases of private property. It has no application to a body corporate which 
is created by the state for the attainment of important ends, and which 
would be a machine entirely useless if unanimity amongst its members were 
in every case requisite before anything could be done. [Braun Eror. § 220.] 
See as to the powers of a majorh^y, Grant on Corporations, p. 68 ; Att 
Qm. V. JDavy, 2 Atk. 212. 


NOTE Tp § 115. 

Nature.— Of all the legal principles relating to corporations, undoubtedly 
the most important is that so well expressed by Ulpian, 8i quid tmiversitati 
dehetur singulis non debekir, nec quod debet imiversiias singuli debent A 

A corporation aggregate is a juridical person distinct from its individual 
members,© and consequently a member may sue or be sued by a corpora- 
tion,^ may grant to or take from itjS^ but cannot enforce its rights, or be 
made answerable for its liabilities.^^ 

, Unless it be held that a corporation, being a fictitious person created for 
a particular purpose, has a fictitious will solely to enable it to carry out the 
objecfcs for the attainment of which it exists, unless, that is, it be held that 
a corporation can do no wrong, it seems difficult to maintain upon principle 
that a corporation cannot commit a tort,i or even a crime. A corporation 


a Com. Dig. By-Law (A). 
h lUd. (0. 2.). 
c IMd. 

U L. 7 § 1. Quod cujusuue (3. 4,). 
e See 2 Beav. 5G7. 

f A. G. Y, Wilson. Or, & Ph. 1 : Dmstan v. The Imperial Gas Co., 3 B. & Ad. 132, 
per Parke, J. Grant on Corp. 72. 

g Prest, Step. Toucli. 233. The head of a corporation aggregate is said to form an 
exception, ihid.i Yin. Ab. Corp. (G. 3.) pi. 10. 
ii 1 Add. Con. 160, 161. 

i It is settled that trespass lies against a corporation. The Eastern Counties^ Maih 
V. Broom, 15 Jur. 297 5 so trover Yarborough v. The Banh of England, 16 Bast, 6. As 
to an action for malicious prosecution, see Stevens v. The Midland Counties^ Mail Go» 
18 dur. 932. 
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cannot indeed be punished as an ordinary person can be punished, and for the 
protection of society such of the members of a corporation as are, in fact, privy 
to the commission of a crime in the corporate name, may well be deprived of 
the protection which, in matters of less importance, the corporate character 
affords them> 


2 . 

ITame.—The name of a corporation being the only means whereby it is indi- 
vidualised, on every change of name there is, in strictness, a new corporation; 
font, nevertheless, the rights and duties of a corporation are not extinguished 
by a change of name, but are enforceable by and against it in its new name.^ 


3 . 

Common Seal. — The will of a corporation aggregate is evidenced by its 
common seal, and, with some few exceptions, not other wise.<5 The important 
consequence of this is, that a corporation cannot be sued, either at law or in 
equity, upon any contract to -^hich the common seal is not appended.*^ 
Nevertheless a court of Equity will not allow a corporation, which has actually 
received the benefit of a confcract, to^ evade performance on its part merely 
because the contract was not duly sealed.© At law it has however frequently 
been held that performance on the other side is not snfiicient ground for 
dispensing with the seal.^ But even at law the common seal is not required 
duly to authorise acts of a trifling nature or of frequent occurrence, and 
necessary to the carrying on of the business of the corporation.^ 


NOTE TO § 116. 

Directors. — The law relating to corporate officers generally will.be found 
fully stated in Mr. Grant’s treatise already cited. 

As regards the directors of associations of individuals, the following are 
the most important principles to be borne in mind : — 

1. Directors stand in a fiduciary relation to the shareholders, and are bound 
to do the best in their power for them.^ 

2. The authority of the directors is not absolute, but is restricted by the 


a As in JEtarman v. Ta/p'pend&%j 1 East, 555. See Salmon v. The Mamhurg Oo, 1 
Oh, Ca. 204. 

h Com. Dig, Franchise, (F. 9) ; 1 Wms. Saund. 839 a, 344 ; 4 Oo. 87 h ; IFrest. Ah- 
273-4 ; The Mayor of Golchest&r v. Sealer, 3 Bnrr. 1866. 
c Grant on Corp. 55. 

d Diggle v. The JBlaclmall Maikoay Co., 5 Ex. 442 5 Cooday v. The Colchester EaiL 
Co., 17 Beav. 132, 

e FJdivards v. The Grand Jwncb. Bail, Co. 1 H. & 0. 650 ; see too, Or. & Ph. 63. 
f Biggie y. Blaclwall Bail. Co., 5 Ex. 442, and the cases there cited, 
g Oomt Dig. Frcmchise, (F. 13) ; Cla/rk v, Cuckfield Union, 16 Jnr, 686 ^ 

See per Bomilly, M. R., 17 Bear. 98, 
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nature o£ the business to transact which the company exists , and by the 
terms of the instrument constituting the company. Within the limits so 
fixed the directors are the agents o£ the company, but beyond those limits 
there is no agency, and the directors must personally take the consequences 
of their own acts.a 

3. Even a majority o£ the company cannot, as against a non-assenting 
member, extend the authority of the directors when once fixed as above.^ 

4. The fact that the company has derived benefit from the conduct of its 
directors is not per ce a ratification of such conduct, and equivalent to a 
previous authorisation. c 

5. The doctrines which hold as between third parties on the one hand, 
and the directors and the company on the other, do not necessarily hold as 
between the^directors on the one hand and the company on the other. The 
considerations in these two cases are often very difierent, but to go into 
those di^erences would be here impertinent. 

r 

NOTE TO § m A. 

Joint Eights, &c. 

1 . 

The word correus or eonreus occurs but once in the corpus juris, namely in 
B. XXXIY. tit. 3 (de lib. legata) 1. 3. § 3. 

It will be observed that an ohligatio in solidmi is single as regards its 
object, but multiple as regards its subjects ; one act only has to be done, 
but it has to be done by or to ^several, or one at least of several persons. 
From this it logically follows that whatever is a cause for annulling or dis- 
solving the relationship by affecting its object (in rem), annuls or dissolves 
the relationship as regards all the persons between whom it subsisted; 
whereas those causes which only relate to this or that person produce no 
effect on the relationship, except as regards him.^ 

With respect to what the author denotes by the phrase, in solidnm in a 
narrow sense, it is to be observed that a correal relationship exists only when 
the right or the duty of persons entitled or obliged respectively is identical, 
{una ohligatio di(,o rei ejusdem ohligatioms)^ and also that it arises from a single 
or a simultaneously combined expression of will ; as for example in cases of a 
stipulation, where several creditors at the same time ask for and receive one 
answer from a debtor, or where several persons together return one answer to a 


a See Sail ett’v. DoivdallyW Worcester Corn Ruhange Co. 3 De G, Me, 

& G. 180 ; Smith v. Bull Glass Co. b O. B, G68 ; 11 ih. 897, and the oases there cited, 
b The Vale of Neath |-c. Co. 17 Jur. 813. 
c See The Worcester Corn Mxchange Co, ub. sv/p. 

' d 2 Ortolan Instit. 160. So with ns, the banlzrnptcy of one of several persons jointly 
obliged does not discharge the others, Crosse v. Smithy 7 last, p. 256 j 12 & 13 Tic. 
0. 106, § 200. 
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qu'estion put to them {pr. Inst de duoh, reis 3. 16) ; and again where 
several persons are charged with the payment o£ a legacy. As regards the 
true covTei it was formerly a rule that if an action was brought by or 
against one of several oorrei eredendi or debendi and litis contestatio followed 
a new ohllgatio arose as between the plaintifiE and the defendant, which put 
an end to the correal relationship previously existing, and thus extinguished 
the rights and duties of the other correi (Gains, III. 180, 181, lY. 
106 — 108). This harsh principle extended also to sureties for they were 
considered correi of the principal debtor (L. 28. § 1 ;*L. 42. § 1 do jurejur. 
12. 2), but it was wholly abolished as regards correi promiUendi by Justinian 
in L. 28. Cod. defidei lass, (8. 41). 

A relationship in solidiwi^ not strictly correal {alia atqiie alia ohllgatio), 
arises, where from independent and distinct grounds there is^ne right of 
action exerciseable by or against several individuals, but so nevertheless that 
satisfaction by or to one of them is a satisfaction by or to alL In such cases, 
even by the old law, litis contestatio (which is no satisfaction) did not affect 
the other persons interested.^- » 


*2, 

Tlie nature of a joint or joint and several right and duty is such, that 
although it resides in several persons, performance, or its equivalent, (e.g. a 
release) to or by one of them, puts an end to the whole right or duty as to 
alL^ But where several persons join in a transaction solely in order that 
each may be a check on the other, payment to one of them does not alone 
discharge. their joint debtor ; e.g. where several persons, not being partners, 
make a joint deposit in a bank^ or where several persons are co-trustees.^- 
The next most impoi'tant characteristic of a joint right or duty is, that 
upon the death of one of the persons in whom the right or duty is vested, 
the lohole right or duty devolves upon the survivors, to the exclusion of the 
representatives of the deceased.® This rule is not, however, either at law or 
ill equity, of universal application ; for — 

A. Both at law and in equity, it is held that, 
a, A bare trust or authority does i^ot survive.^ 
h. Jus accrescendt infer mercatores locum non liabei.$ 


a See Froben, § 135, and 3 Tang. Loitf, § 573, 

b Prest. Sh. Touch. 71, 335, 337 ; Co. Lit. 232 a; Cheetham v. Ward, 1 Bos. & Pnl. 
633; Wallace v. KelsallW & W, 264; Husband v. Davis, 10 0. B. 645; 2 Add. 
Con. 1233. As to bankruptcy, see note d on the last page, 
c Innes v. Stephenson, 1 Moo. & Eob. 145, 

d See 11 Ves. 325 ; 2 Swanst. 64. But at law, see Ehishand v, Davis, 10 C. B. (545. 
® Com. Big. Estates (K 3) j Co, Lit, 180 h ; Lit, §280 — 2 ; Anderson y. Martindale^ 
1 East, 408 ; Richards v. Heather, 1 B. & A. 29. 
f Co. Lit. 1815. 

g Broomes Max. 343 ; Ducldey v. Rarher, 6 Ex. 164; Jegereys v. Small, 1 Tern. 2X7. 
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B. la Equity, though aot at law, where a joint obligation arises from lin 
advance of money to several, even if a security in joint terms be given 
for its repayment, the survivors are not alone answerable for the whole 
debt.^ Again where a right is purchased by several, and each of them 
advances his own money for the same, upon the death of one, the whole o f 
that right does not pass to the survivors.^ 

An obligation that is not only joint, but also several, is, until performance, 
(or extinction by other means), enforceable against all the persons obliged, 
or against any one of them ; and on the death of one, his several liability 
devolves on his representatives, c 

NOTE TO § 117 B. 

Their Creation. — Joint rights and duties arise principally by — 
Agreement s,d including transfers of property.® 

Testamentary disposition.^ 

Unilateral nnpermitted acts, wherein several are concerned together ; ^ 
font the liability in this case is also several,^ unless it arises in respect of 
land held jointly. i 


NOTE TO § 117 c. 

Eemedies. — When several persons are jointly entitled, each of them has a 
right which is limited by the equal rights of the others, and consequently no 
one can exclude another from the enjoyment of the object of the common 
right. Where however that object is a chattel, whoever is in possession of 
it has a right to continue so.® As regards the remedies which persons 
jointly entitled have against each other — 

1. In case of the destruction of, or other injury to the thing held jointly, 
an action at law for damages will iie.i 

2. In case of actual exclusion from the enjoyment of land ejectment 
will lie.i» 


a Bishop v. ChurcJi, 2 Ves. S. 100, 371? Bleech^s ca,j 1 Mer. 539. 
lb Lake v. Craddock, 3 P. W. 158 j 1 Wh! & Tud. L. 0. 120. 

c 1 Wms, Sauud. 154 a; Enysv. Donnithorne, 2 Burr. 1190. As to joint and several 
xigiits, see Sling shy’s ca. 5 Co. 18 5 j 1 East, 501. 

d See 1 Wms. Saund. 155 a, note c,* E[op'kinso7i v. Lee, 6 Q. B. 964 j Keightley v, 
Watson, 3 Ex. 716. 

<5 See Co. Lit. 180 a. 

f 9 Ves. 204? Com. Dig. Estate hy devise (N. 8.). 
g Lit. § 278. 

Co. Lit. 232 a; 1 Wms. Saund. 291/. 
i 1 Wms. Saund. 291 g, 

Co. Lit. 200 a; 2 Wms. Saund. 47 o; Foster v. Crcahh, 12 0. B, 136. As to ships, 
see ante p. Ixx. 
i 1 Ohitty Plead. 89. 
m Doe Y* JBifd, 11 East, 49. 
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, 3. In other cases the remedies are mainly equitable ; for, except where by 
statute^ an action of account will lie, one person jointly entitled with 
another cannot sue him at law for any matter affecting their joint right.^ 
The usual remedy where one of several persons jointly entitled is prevented 
from duly enjoying his right, is, by a bill in Equity for an account, and, if 
necessary, for a dissolution of the joint relation ship. c 

It is clear that at law ail the persons in whom a right is vested jointly 
must join in any action which it may be necessary to bring in respect of 
it, and there are very few exceptions to the rule one of them, there- 

fore, can (at all events against the consent of the others) compel performance 
to himself alone of the duty correlative to the joint right although per- 
formance if made to one is a good discharge as against alL^ 

A debt due from one of several persons jointly entitled"*caniiofc, in an 
action by them, be set 'off against their joiut demand but the joint 
demand may be extinguished by suGh»a set off, if it has actually been made 
before action,^ 


NOTE TO § 117 n. 

1 . 

The Nov. 99, upon which the practice stated in the text and disapproved 
by the author is mainly based, has been shown by Donellus, and still more 
clearly by Asverus to be applicable solely to correi who had become sureties 
for each other, and for whom, consequently, as sureties, the excepfio divisionis 
is available. [Froben, § 138.] 


2 . 

The statement in the text that, if a correal debtor pays the whole debt, 
he cannot, in the absence of special grounds, claim contribution from his 
co-debtors, is contrary to the opinion of many writers, but rests upon the 
principle that each correus debendi is himself liable to pay the whole debt ; 
that when he pays the whole, he does nothing more than perform an 
obligation which is his own; and that a person who merely does his own 
duty has, in the absence of special grounds, no claim against another who is 
thereby incidentally benefited. [Froben, § 138.] 


a 4 Anne, c. 16 ; Beer v. Beer^ 12 0. B. 60. 
b 1 Ohitty PL 45 ; Thomas v, Thomas^ 5 Ex. 2S. 

c Com. Dig. Chancery (3 V. 6) j Story’s Eq. Jnr. § 466. The old writ of partition 
as no longer available, 3 & 4 Wm. IV. c.' 27. § 36. 
a 1 Obitty PL 13, 14, 73, 74. 
e Atwood V. Ernest, 13 0. B. 881. 

'‘t Eushand v. Davis, 10 0. B. 645. 
g 2 Add. Con. 1315. 
b Wallace v. Kelsall, 7 M. & W, 264, 

37 
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a. 

Contribution.-— As regards persons jointly obliged, although each is re-' 
sponsible in solidiom to the person in whom the correlative right resides, 
still inter se no one is under any obligation to free the others fx’om perform- 
ance altogether. Hence arise the doctrines that 

1. If less than all of the persons jointly, and not also severally, obliged 
are sued at law, a plea iu abatement may be put in with a view to compel 
the plaintiff to make them all defendants.^ 

2, If one of several persons jointly, or jointly and severally, obliged is 
compelled to perform the whole obligation, he can compel the others to 
contribute either by an action at law,^ or a bill in equity .c Bat, as a rule, 
neither at law nor in equity can one person compel another to bear any 
proportion of ^the consequences arising from their common tort A 

NOTE TO § 119. 

Sex. 

The English law as to hermaphrodites is hke the Roman, and is evidently 
taken from it, see Bracton 5 a., Co, Lit. 8 a. 

NOTE TO § 121. 

Age. 

1 . 

The following tabular view of the contents of this section may be useful 
for reference : 


rminores 

j under 25 


/'impuberes 

boys under 14 
girls ,, 12 

J setas prima v. 
pupillaris 


infantes 
under 7 

infantia majores i infantise prosimi 
7 and over ( pubertatiprosimi 


Personse 


Vpuberes® 

boys 14 and over 
girls 12 „ 

setas secunda 


j ( majores 

t \ 25 to 70 

^majores j 
25 and over / genectutes 
70 and over 


in pubertate minus plena, 

boys between 14 and 18 
girls „ 12 „ 14 

in pubertate plena. 

boys between 18 and 25 
girls „ 14 „ 25 


a Com. Dig. xibatemoiit (F. 4) — (F, 8, a). 

' - b 1 'Wms. Sannd. 204 c; F. N. B. lOX B. ; JPrior v. Ilemlmm, 8 M. &. W. 873 j X 
Smitli D. C. 71 ff-j ot ficcj . ; Cross v. Cliesldrei 7 Ex, 43 j Bojtdrd v. MuAves^ 2 E. & B. 287. 

<5 1 Story Eq. Jur., §§ 492, 504, 505; nogers v. Mackende, 4 Ves. 762; CraytliornB 
V, SivinhiirnCi 14 Yes. 159, 

d Merryweather Kiccan^ 2 Sm, L. 0. 297; 1^6. 71 6, ct sefi> 'i 1 Yes. & B. 117; 
Or. & Ph. 2S. 

0 Also called minor es^ adnltii adolesce ntes. 
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2 . 

As to the ages of infants, see 1 Black. Com. 463 ; Lifc. § 104, and Cokers 
^Com, in loo. 


NOTE TO § 122. 

Health. 

Unsoundness of body does not appear to affect the rights of a person, 
save that impotence is a cause for divorce, ^ and leprosy renders the sufferer 
liable to be confined,^ and disables him from suing except by attorney .c 

Unsonndness of mind is juridically speaking far more important and 
greatly affects the capacity of the sufferer to acquire rights and incur 
obligations. Persons of unsound mind are termed generally non compotes 
mentis, and are of several sorts as wil? be seen by referring to Coke upon 
Littleton, 247a. ^ 

The main points which require observation here are that unsoundness of 
mind excludes that exercise of will ki the absence of which there can be no 
crime, ^ and also excludes that assent which is indispensable in order that an 
obligation may arise from a juridically permitted act.® For an unpermitted, 
but nob criminal, act a person of unsound mind must answer in damages,^ 
and he is even answerable contracht, for necessaries actually supplied, and 
he cannot rescind transactions entered into with persons who had no reason 
to suspect, and were not aware of the existing unsoundness. s An act done 
during a lucid interval is clearly valid.ii Tlie old doctrine that a person of 
unsound mind cannot stultify himself,^ i.e. avoid the consequences of iiis 
own permitted acts by setting up as a defence his unsoundness of mind, may 
be considered as now exploded.^ 

Drunkenness affords no excuse for the commission of an unpermitted act 
whether of a criminal nature or not,i but is a ground of defence to actions 


* 17 Jur. 628. 
b p. N, B. 234. 
c Oo. Lit. 135 6. 
a 4 00.124. 

e Com. Dig. Idiot (I. 1.) 
f Vin Ah. Lunatic (G). 

g Basiter v. The Earl of Portsmouth, 5 B. & G. 170 ; Read v. Legard, 6 Es. G37 ; 
Beamn v. Me Donnell, 9 Es. 309 j Wiell v. Morley, 9 Yes. 478. 

Sail v. Warren, 9 Yes. 605. • 

i Lit. § 405, 406, and Coke’s Com. thereon. 

k E. hf, B. 202; 2 Black. Com. 291, 292; 1 Fonb. Eq. 48 et seq.; Yates w Been, 
Str. 1104 ; Paulder y. 8illc, S Camp. 126 ; Goi'e v. Qiloson, 13 M. & W. 623, and the 
note to it in 9 Jnr. 142. 

1 Bac. Law tr. 58 ; 4 Black. Com. 25, 26 ; Plow, 19. But see Pv, x, 3Ioore, 1C Jar. 
750, and the note there, and also the note in 9 Jur. 142, 
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or suits founded on permitted acts performed by the defendant when so 
drunk as not to know what he was about. ^ 


NOTE TO § 123. 

KelationsMp. 

Taking the word cognaiio in its most general signification of relationship, 
otherwise than by marriage, we have — 

C naturalis. 

cognatio < civilis, or agnatio. 
i^spiritualis. 

The first, Gr relationship by blood, is easily intelligible and requires no 
fui'ther notice. 

The third was wholly unknown k) Eoman lawyers, and is a senseless 
fiction of which the reader will find an account in Pothier^s Traitd du 
contrat de mariage (Pt. III. 0. 3, att. 4). See too 1 & 2 Ph. & 
Mary, c, 8. 

The second was highly important “amongst the Eomans and requires 
explanation. It is founded upon the Patria Pofesias, by virtue of which 
agnation subsists between — 

1. Those who are or have been subject to the same patrict 2 :>oiestas. 

2. Those who would be so subject if the common tie were still alive. 

Blood relations may of course be agnates, but so also may persons who 

are not isolated by blood, e.g. adopted persons, and those who are under the 
2 ) atria potest as of the adopter> 

By Patria Potestas is meant ‘‘ the power which a Eoman father had over 
the person of his children, grandchildren and other descendants (filU- 
familias, filice-familias)^ and generally all the rights which he had by virtue 
of his paternity. The foundation of the Patria Potestas was a legal marriage 
and the birth of a child gave it full effect. 


NOTE TO § 127. 

Degrees of EelationsMp. 

To illustrate the difference between the modes of computing relationship 
between collaterals according to the Eoman and Canon Law, suppose in the 
following diagram that A. is the common ancestor of B. and 0., and that each 


i*' Gotby, 6ril/so?2', 13 M. & W. G23 ; Goalee v. Clay worth, ISVes. 12. See generally 
as to drunkards an art. in 26 Law Mag. 392. 
b See 1 Puchta’s Yoiiesungen, § 42. 

c Diet, of Gr. and Eom. Antiq. art. Pat Pot, to whieh and to the article Familiai 
the reader ia referred for further information on this snhiAf'f,. 
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of the immbers 1, 2, 3, &o., represents a descendaiifc of A. Then the degree 
of relationship between 


A 



1. A. and B. or C. is, both by 
the Eoman and Canon law, re- 
presented by the number of 
degrees in the lines AB,or AC 
respectively, e. g. 7 or 5. 

2. B. and C. is — by the 

Roman laio, represented by 
the number of degrees in BA 
+ AC, e. g, 12. ^ 

Canon laiv^ represented by 
the number of degrees in BA or 
AO, according as B. or C. is the 
more remote from A., e. g. 7. 
Of course, if the number of 
degrees is the same in both 
lines, that number represents 
the degree of relationship be- 


tween B. and 0. 

In ascertaining the nest of kin of a person (for the purpose of granting 
letters of administration and distributing his personal property on his death 
intestate) the Roman mode of computation is adopted in England. See 
1 Wms. Exors. 345. 


NOTE TO § 128, 

Affinity. 

Marriage is what gives rise to affinity in the sense in which the Roman 
lawyers spoke of it. Affinity existed only between each of the married 
couple and the blood relations of the other. The blood relations of one 
were not the affines of those of the other. 

According to the Canon law, it is not marriage only, but cohabitation 
also that causes affinity. The main consequence of such affinity is to render 
marriage between affines unlawful. 


NOTE TO § 129. 

The Canonists recognised three knds of affinity, viz., that existin g between 
each of a married conple and his or her blood relations, and 

1. The blood relations of the other. 

2. The affines of the other. 


a 1 Puchta Vorl. § 43. 
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3. The affincs of the a-ffi.ms of the other. 

To illustrate this — 

1. My brother’s wife is the amines o£ myself, and, of com’se, of my 
brothers, sisters, &c. Here is affinity of the first kind. 

2, If on the death of mj brother, his widow (my sister-in-law) marries 
a.gain, her husband becomes the affines of myself. This is affinity of the 
second kind, there being no connection by blood between my sister-in-law 
and me. 

S. If now my sister-in-law dies, and her second husband re-mai’ries, his 
new wife becomes the affines of myself. The affinity in this case is of the 
third kind, and subsists solely by virtue of the affinity between me and the 
husband of my deceased brother’s wife, which again arose from the affinity 
existing between her and myself. 

Previous to the holding of the third Council of Labi'an, affinity of the 
second and third kind was, as much#as that of the first, an impediment to 
marriage ; but at that council the Canon law was iu this respect altered.*^' 


NOTE TGT § 130. 

Ignominy. 

Infamy of character is contracted by persons against whom judgment 
has been recorded in a prosecution for felony and certain other ofiencesd^ 
The consequences of this stigma upon the character were to render the 
person inadmissible, either as a juror or a witness ;<= but the disability to 
give evidence no longer exists.^i 


. NOTE TO § 137. 

Object of a right 

The author elsewhere « puts the substance of this section thus : ** A right 
is nothing more than a possibility of acting. The subject of a right is that 
to which something is possible, and the object is that which is possible. 
The object of every right is consequently always an act or forbearance 
{Mandlung), and it is clearly incorrect to say that persons and things are the 
objects of a right, they are rather mere objects of an ohjecU jnrium or of 
transactions themselves {IIa 7 idlungen)J^ 

Here it may be as well to observe that no one word in English seems 


a- See Pothier Contrat de manage, § 101. 

b Co. Lit. 6 6, 158 a; Grilb. Ev. 126i Phillips & Amos Ev. 17 j Com. Dig. Testm. 
Witness, (A 4). 

c See the references in the last note, 
d 6 & 7 Yio, c. 85. 

e 2 Yersnche, p. 3. » 
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accurately to express the meaning of the German Randlimg. It alway§ 
denotes what is above described as the object of a right, and is best trans- 
lated by act, transaction or event according to the context, 

NOTE TO § 138. 

1 . 

Impossible acts. 

The maxim impossihilimn mdla est ohligatio or Iinpotentia exciisat legem 
or Lew non cogit ad impossihilia obtains in the English system of juris- 
prudence, and will be found illustrated in 1 Bl. Oom. 91 ; Broom’s Max. 
181 ; 1 Oo. 97 h, 98 a; Grounds and Rud. of the Law, p. 142, 193. 

As to impossible conditions see ante p. Ixi, 

The above maxims do not relieve a person from making compensation 
for a breach, however unavoidable, of Itis express contract 

2 . 

Overt acts. 

Mere states of the mind do not fall within the province of jurisprudence.. 
It is only when they result in an overt act that they are in any way 
cognizable by those who have to administer positive law.i> The influence of 
motive and intention on lawful acts has been already alluded to {ante p, xxx), 
and it is only necessary further to observe in this place that intention, 
actual or presumed, is that which mainly ddsermines whether an unlawful 
act amounts to a crime or not. 


NOTE TO § 140. 

Accidents. 

Accidents properly so called clearly do not, in the absence of a special 
contract or law, impose upon any one a liability to make good the damage 
which another may thereby have siustained.® But an occurrence which, 
although at first sight purely accidental, arose in fact from previous 
negligence, or breach of duty cannot of course be deexned non-iinputabl©.«^ 
For the principles by which courts of Equity are guided in affording relief 
in cases of accident the i-eader is referred to 1 Story Eq. Jur. c. 4. 


a Shuhricli v. Salmontl^ S Bun*. 1637 5 Parlier v. Hodgson^ 3 M. & S. 267 5 Thompson 
V. MileSj 7- T. E. 384. 

b See v. Scofcld, Oald. 403 5 2 East, 21 ; 4 Black. Com. 79, 86 . 
c 2 Wms. Ba.mxd. 421 a ] Asf>on v. Leaven ^ 2 Esp. 533 1 Waleman v. Ilohmson, % 
Bing. 213 ; Orofts v. Waterhotm i 3 Bing. 319 j Rail v. Fearnleif, 3 Q. B. 010, 
d See the cases collected in Eoseoe’s Evidence, Case for negligence. 
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NOTE TO §§ 141, 142. 

Negligence. 

Culpa denotes want o! care, prudence or foresight, causing damage to 
s.iiother. There are as many degrees of culpa as there are of care, and in 
proportion as the latter is great is the former small. 

I. An absolute standard for the estimation, of the degrees of care is 
aSorded — 

1. By that of an ordinary person, haying nothing peculiar in his con- 
stitution. 

2. By that of a careful and prudent Paterfamilias (diUge7itid), 

Less care ^than the first is not, juridically speaking, conceivable ; the 
want of it amounts to the grossest negligence {culpa lata), and borders 
close on fraud {doh proxima). 

More care than the last cannot beTeasonably expected of any man ; the 
want of it shows very little negligence {culpa levis or culpa alone as opposed 
to Dohis)f and the consequences are often scarcely without the limits of 
accident. A person answerable for culpa Uvis is answerable for all culpa. 

Any other division of culpa has reference, not to its degree, but, to the 
nature of the conduct required to avoid it. One such division is called 
custodia, i.e. the duty to protect a thing from harin ; a person in whom such 
duty resides is bound to diligence, but to diligence m custodiendo. 

IL Another mode of estimating culpa occurs, where, instead of the absolute 
standards mentioned above, the^care which the person in question usually 
takes of his own aSairs is referred to as a measure. The want of such 
care may amount to culpa lata if bad intention be suspected, but otherwise 
it is considered as a want of diligence, and is only culpa levis (relative as 
opposed to the want of absolute diligence). [Puchta Pand. § 266,] - 


NOTE TO § 143. 

Culpa lata, levis, &C. — Culpa lata est nimia neglige^itia, id est non in- 
telligeve guod onines intelligunt. (D. L? tit. 16 de V. S. L. 213, § 2, and see 
ib, L. 22o pr.) 

Culpa levlssima occurs once, and only once, in the Digest, viz. in (D. IX. 
tit. 2 ad leg. Aq. L. 44) In lege Aquilia et levissima culpa venit. But in this 
passage levisshna is not contrasted with levis or lata and, as is well known, a 
superlative, not used by way of contrast, does not in Latin convey a super- 
lative signification. 

‘The division of culpa into lafa, levis and levissima is wholly unwarranted 
by the Boman writers and is, moreover, insensible. It is indeed said that 
there is culpa lata when one does not that which even an imprudent person 
would have done, levis when one does not what a diUgens, and levisswia 
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when one does not what a diligeniissimus pater familias would have done ; 
and moreover, it is said that where a person derives the whole benefit of a 
thing (e. g. a gratuitous borrower) he is answerable for culpa levissima^ 
that he who derives no benefit (e. g. a depositee) is answerable only for 
mlpa lata^ and that in transactions advantageous to both parties each is 
answerable for culpa lata and levis^ but not for culpa levissima. 

Those who, like Donellus, admit only two kinds of eidpa, viz., laia and 
leviSf which last includes the so-called levissimat maii^tain that he who does 
not benefit by a transaction and who is so far a free giver, is only answer- 
able for dolus and culpa lata, whereas he who alone, or together with the 
other party to the transaction, derives a benefit from it, is answerable both 
for culpa lata and culpa levis* It is easily intelligible that^the Eomans 
should hold that a free giver should, out of mere gratitude, be held irre- 
sponsible for culpa levis, but it is not easy to see why one who himself 
derives a quid pro quo, and to whom xco gratitude is due, should be held 
nob liable for culpa levissima, or should receive carte hlanche to any extent. 
The passages cited in the text are all against the trichotomous and in 
favour of the dichotomous division of culpa, and the only law in which 
mlpa levissima is spoken of is nCt, for the reason already given, any 
exception to this assertion. [Froben, § 164.] 


NOTE TO § 144. 

Its Measure. — The measure of imputable negligence is a person’s 
duty to take care.^ Where a person is not bound to take any care, he 
cannot, juridically speaking, be guilty of any neglect. For the purpose 
of the present note, therefore, it will be sufficient to ascertain L when 
a person is bound to take some care, and when . he is not bound to take 
any ; and II. the degree of care which is requisite wherever some must be 
taken. 

1. — 1. Every person, actively employed, is bound to take some care in 
what he is about. He cannot even exercise his own indisputable rights with- 
out taking some cai’e not to cause others more damage than can in fairness 
be deemed necessarily incidental to such exercise : Sic utere tuo ut aliemm 
non loedas,^ Moreover, even a person who is gratuitously acting for 
another, is bound to take some care whilst so employed .<5 

2. Notwithstanding the universality of the duty to take some care, it is 
not every individual who, even if he suffers from the want of care, has a 
right to complain. A person may, by express contract, deprive himself of 


a See 3 B. & B. 152, 108. 

See ante note 2 to § 58. 

c See Ooggs v. Bernard, 1 Sm. L. 0. 82, and the note there. 
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his I'ight to any care from another, and no person can, by doing wrong, 
impose npon another a duty to take care of him.^ 

II. As regards the degree of care ; wherever there is a duty to take any 
care, reasonable care is at once the most which can be demanded, and the 
least which is sufficient^ But the great difficulty still remains, viz., to 
determine what, under the circumstances of any particular case, is to be 
deemed reasonable care ; and here the following distinotions must be 
taken.' ’ ^ 

1 . G-enerally, and as between persons in no particular relation to each 
other, that alone is reasonable care which in the judgment of men in 
general is proportionate to the probability of injury to others; and conse- 
quently he who does what is more than ordinarily dangerous is bound to 
use more than ordinary eare.d A person who does not take such care as is 
reasonable is answerable for the consequences, even at the suit of a person 
who, had he been more careful, mighS have avoided them but not at the 
suit of one whose own want of reasonable care contributed; as much as the 
want of such care on the other side, to the damage complained of, for then 
being in pari delicto, melior est conditio defendentis.^ 

2. As between persons who stand, by virtue of some transaction, in some 
peculiar relation to each other — 

A. If the obligation to take care arises ex contractu or quasi ex contractu, 
the degree of care which is reasonable is that which the other side is under 
the circumstances reasonably justified in expecting ; g and — 

XX, If the degree of care to be^taken is expressly fixed by agreement, that 
degree of care alone, be it none or the greatest imaginable, is sufficient and 
can be required.^ 

h. If nothing be said as to the degree of care, then — inasmuch as one 
person is always justified in supposing that another will take at least such 


a Oarr v. The Lane, ^ Tories, Eailioay Oo., 17 Jur. 397, Ex. 
b Lygo v. Weivholdj 9 Ex. 302. 

c See Collett v. The L. ^ N. W. Raihvay Oo., 15 Jur. 1053, Q. B. ; Dansey v. Mcliardr 
soTif 3 E. & B, X4i4. 

d See The Lwopa, 14 Jur. 627. This principle has not been always applied to 
Railway Companies, on the ground, it would seem, that where a dangerous trade, &c., 
is expressly sanctioDed by a special law, the duty to take care is measured by that law ; 
see 14 0. B. 225. 

e Barnes v. Ward, 9 0. B. 392 ; Biyhy v. HeioiU, 5 Ex. 240 ; Davies v. Mann, 10 M. 
& W. 546 5 Lynch v. Nurdin, 1 Q. B. 29. 

i Butterfield v. Forrester, 11 East, 59 ; Morrison v. The Gen, Steam Nav. Co., 8 Ex. 
733 ; Bridge v. The Chmid June, Bail. Co., 3 M. & W. 244. 
g See the judgments of Gould & Powel, JJ., in Goggs v. Bernard, 1 Sm. L. 0. 82, 
h Coggs v. Bernard, uh. swp , ; Austin v. The Manchester, Sheffield, ^ Lineolnshire 
Eaihjoay Co,, 10 0. B. 454 ; Carr v. The Lancashire Yorkshire Eailwa/y Co,, 17 Jnr. 
397, Ex. ■; 
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care as persons of bis condition in life, even if of less than ordinary pru-* 
dences usually take when engaged in tbeir own affairs — 

a. If the person to take care receives no benefit, be is answerable, but 
only answerable for the want of such care as that just mentioned, i e., for 
gross negligence. 

(3, If, however, he alone derives a benefit, he must take more care than 
that ; from him that amount of care alone is reasonable which a thoroughly 
prudent and careful man of his own condition would Jake in his own affairs ; 
even for slight neglect such a one is therefore answerable. 

y. If there be a mutual benefit, e. g., reward on one side, and some 
advantage gained on the other, the degree of care which is reasonable lies 
between the two extremes above fixed ; the person to take«care is bound 
to take such care as a man of his condition in life and of ordinary prudence 
and thoughtfulness takes when engaged in his own affairs. Consequently, in 
such a case as that now supposed, a*person is answerable, not indeed for 
slight neglect, but for gross neglect, and less than that.^- But, on grounds 
of public policy, innkeepers and common carriers form an exception to this 
rule, their responsibility being much more extensive.'^) 

To complete the above view, it is requisite to observe that a person who 
takes such care as he usually does of his own things may not take enough, 
even though he derives no Benefit but if he were known to be a careless 
man, then it is otherwisej for it was the folly of the other side to trust him.<^ 
On the other hand, a person of more than ordinary skill, if circumstances 
arise in which an exercise of such skill is required, is not justified, even though 
unpaid, in exercising a less amount of it .thaff the circumstances may be fairly 
said to demand.® Moreover, it must not be forgotten that, by our law, no 
person is, in the absence of all consideration, bound to set about what he may 
have promised to do, and consequently if his negligence consists solely in 
forbearing to enter upon the execution of his undertaking, such negligence 
is not legally impubable.f This doctrine, it must be confessed, well deserves 
the disapprobation which it has from time to time called forth. 

B. An obligation to take care arises ex delicto or quasi ex delicto where a 
person assumes, without authority, to meddle with the things of another, or 
uses them in an unauthorised manner. If in such cases any damage ensues 


a The authorities supporting the above propositions will he found in Jones on 
Bailments, and Coggs v. Bernard^ and the note thereto in 1 Sm. L. C. 82. 

h Bee as to Innkeepers, Oalye's ca., 1 Sm. L. 0. 37, and as to carriers, Coggs v. Ber- 
nardy uhi sv/gra. 

c Boorman v. JenhinSy 2 Ad. & Ell. 256. 

See per Lord Holt in Goggs v. Bernard. - 

e See per Lord Loughborough in Bchiells v. Blaclclurne, 1 H. Bl. 168 j Wilson v . 
Brett, 11 M. & W. 113. 

f Blsee Y. Gatward, 6 T. B. 143 ,• Balfe Y.West, 13 C. B. 466.. 
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110 amount of care wbich the person may show that he exercised is deemed 
reasonable ; he is answerable at all events unless indeed he can show 
that the sa^e consequences would have followed if he had been guilty of no 
wrongful act.^ A similar obligation is imposed upon persons keeping wild 
beasts, or animals known to be dangerous.^ 


NOTE TO § 146. 

Things. 

' There is no definition of rea in the corpus Juris. Originally, no doubt, 
the word reSi like its modern equivalents, denoted material objects and 
nothing morer, but as in common parlance it was extended to mean, inde- 
finitely, whatever can be the object of thought, so in juridical language it 
was extended to include whatever could be the object of a legal transac- 
tion. It is only in this extended meaning, expressly recognised by Ulpiau 
and Hermogenianns (Dig. L. tit. 16. L. 23.^L. 222), that th-e word res m 
capable of including rights, or, consequently, of being sub-divided into res 
corporates and incorporales. 

The following table of the Roman sub-divisions of res may facilitate the 
understanding of the text. Most of the divisions are recognised in our own 
law-books, see Bracton, lib. 1. c. 12 ; Fleta, lib. 3. c. 1 ; Cowell’s Institutes, 
lib. 2. tit. 1 & 2 ; 2. Blaokst. Com. o. 2 ; Co. Lit. 118 6, 121 b. 

Ees may be divided 

I. With reference to the ownership in them ; into . 

Divini juris, 
sacree ; 
religiosse ; 
sanot^. 

Humani juris, 
nulliiis 

communes ; 
publicEe ; 

iiniversitatis ; <? 

alien jus vel privatse, 

II. With reference to their nature; into 

Incorporales.® 

Corpo rales ; 


^ Ter Lord Holt in Ooggs \r, Bernard^ 1 Sm. L. 0 . 00, 03 ; see too Bosv:ell v. Prior^ 
12 Mod. 640; Jones on Bailments, 121. 
b See J)mis v. Garrett, 6 Bing. 716. 

« May v. JBurdett; 9 Q. B. lOl. 

d This term is also applied to res divini jwis s see post note to § 147. 

« Also divisible into mobiles, hmxobiles ; see § 152, 
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mobiles ; which are again divisible, 

1. wifch reference to their power of motion ; into 

moventia ; 
mobilia. 

2. with reference to their similarity ; into 

fungibiles ; 
non fungibiles. 

III. With reference to the groups they form ; into 

Singulares. 

Universales ; which are again, 
res connexse ; 
res universitatis ; 
faoti ; 
juris. 

IV. With reference to their <?i visibility ; into 

Dividuas. 

Individu© 

V. With reference to each other ; into 
Principales. 

Accessiones ; which are again. 
perbinentisB ; 
impensse ; 
fructus ; viz.: 

naturales ; i, e. 

naturales mere ; 
industriales ; 
civiles. 


NOTE TO § 147. 

a- 

Extra commerciuni, &C. — Oommercmm denotes the capacity of being 
the subject or object of ownership. It will be observed that res eMra Gom^ 
ffiercium, as defined in the text, are not identical with res nullmSf of which 
the author makes no special mention, but which are constantly noticed ia 
the corpus juris ; for although all res extra commercimb are res nidUus, the 
converse will not hold.^ 

It is clear that by nulliibs as applied to res nothing more was intended 
than that the thing at the time was not the property of any incUvidiml ; a 


^ See BocMug Inst. § 67. 
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tiling at one time nullms might become alimijus, as in the case of the vacant 
inheritance pnt by Gains (Dig. I. tit. 8. L. 1 pr.) From the same passage 
it appeal's that mdlms was not opposed either to puMica or universUatis, 

Mes communes, i. e. things, the enjoyment of which is common to all, but, 
the property in which is in nobody, are distinguished on the one hand from 
res mdlius by being incapable of - becoming the exclusive property of any 
person natural or juridical, and on the other hand from res puhliccB by their 
use not being, even in jjtheory, at any time confined to the Eoman cives. The 
only things mentioned in the corpus juris as being common, are, the air, 
running-water, the sea and the sea-shore, which latter is said in the 
Institutes to be both common and public. 

2 . 

As to what things are by the English law common, public, &c., see the 
authorities cited in the note to § 146. 

NOTE TO § 149. 

As by the Eoman law an interdict lies for the protection of the rights 
common to all members of the state, so by the English law does an indictment 
lie for a similar purpose. See 4 Blackst. Com. 167 ; 3 ib. 219. 


NOTE TO § 154. 

Iluiversitas. — By the word nmversitas is meant the one ideal whole which 
is formed by taking any number of distinct component parts collectively. 
"Whether the parts themselves are corporeal or incorporeal the unity which is 
the result of their collective consideration is clearly ideal, fictitious, juridical 

A number of persons taken collectively, and so forming one ideal, 
fictitious, juridical person is (as has been already seen in the sections relating 
to corporations (§ 113)) termed universltas. 

A number of material distinct things (i.e. sheep, books, &c.) taken col- 
lectively, and so foi^ming one ideal, fictitious, juridical thing (i.e. a flock, a 
library), is also termed universitas — universitas facti s. hominis. 

The totality of a persona’s rights and duties, or what is called his whole 
active and passive property taken collectively, and so forming one ideal, 
fictitious, juridical object, is also termed universitas, and, to distinguish it 
from the last, universitas juris. 

The ihniversitas juris is that which is of such great importance with refer- 
ence to the legal doctrines of succession : according as a person sncceeds 
to the miiversitas of another or only to some individual thing is he the 
successor universalis or smgtilaris of that other.* 

An owner, as such, is empowered to dispose of what is his and to recover 
it from any person withholding it. But if A. sells to 0. what is in fact B.'s 
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property, B. cannot compel A. to hand him the price, but can only proceed 
against 0. for the recovery of the thing sold. To this principle there are 
however by the Eoman law a few exceptions ; for certain persons have the 
privilege of recovering in specie that which has been bought with their 
money. So again there is an exception in the case of an universitas juris 
with respect to which there is a law usually expressed thus, ves sivccedit in 
locum pretii, et pretium in locum rei or siirrogatum sapit natiirmn ejm in 
cujiis locum smrogatum est. This rule, the I'easons of which are not known, 
is itself subject to qualifications which are not however material for the 
understanding of the text. [Braun, § 262.] 


NOTE TO § 155. 

Divisible, Indivisible .—The substance of this section may be thus 
expressed — * 

Divisible is that thing whose^ parts are capable of forming entire wholes. 

Indivisible are other things. 

When a thing belongs to several persons, each of whom has an exclusive 
right to some certain determinate part, they are said to hold the thing pro 
diviso ; each person, in fact, is independent of his neighbour, and the part 
belonging to him is a small but distinct and separate whole. 

When a thing belongs to several persons, no one of whom has aa 
exclusive right to any determinate part, but each of whom has as much 
right as the others to the whole thing, they are said to hold it pro indiviso^ 
[Mackeldey Lehrb. § 151 a.] 


NOTE TO § 156. 

Accessories. 

1 . 

Acoessio is whatever is accedens, and is applied as well to things as to time, 
possession, events, contracts, &o. "• 

Whether a thing is principal or accessory depends entirely on its relation 
to some other thing ; the terms applied otherwise than to denote a relation 
are meaningless. The same thing may at the same time be principal with 
respect to one thing and accessory with respect to another. But no accessory 
thing, as such, can itself have an accessory, or, as the Eomans express it, 
accessio accessionis non datur. This principle renders compound interest 
illegal, for interest, being accessory to the principal debt, cannot itseif 
and as snob bear interest. By the Eoman law, however, that which before 
litis contestatio was merely accessory became, after it, principal and capable 
of standing in that relation to some other thing. [See Braun’s Bror. 
p. 279.] 
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2 . 

For cases illnsferating the maxim aecessormm non diicit sed sequitur simm 
prmcipale, see Bi’oom's Max. 368; Easiie v. Coufourier, 9 Ex. 109 ; Qotlieh 
V. Gmnch, 17 Jur. 686. 


NOTE TO § 159. 

Produce. 

A person wlao committing a breacli of trust employs tlie money of another 
and makes a profit thereby, is compellable to account for such profit to the 
person with whose money it was made.^ 

NOTE TO § 163. 

Damages. 

Eamna in the common law hath a special signification for the recompence 
that is given by the jury to the plaintifi or demandant for the wrong the 
defendant hath done unto him. Co. Lit. 257 a. 

NOTE TO §§ 164—165. 

ftuanti res est. 

The general expression used to denote the pecuniary interes't of a person 
in a thing or a transaction is quanti res est This pecuniary interest may be 
equal to or greater or less than the market value of the thing, or the 
subject-matter of the transaction ; in other words, the cestimatio ejus quod 
interest may be equal to or greater or less than the rerimn rei pretium or vera 
rei cestimatio. For example, a horse-dealer has a horse killed by negligence ; 
his pecuniary interest in the horse coincides with its market value. But if 
he had sold the horse for that value and bound himself under a penalty to 
deliver it at a future day, his pecuniary interest in the horse would be greater 
than its market value ; whilst if the horse were not his, but only a pledge in 
his hands, his pecuniary interest might, and probably would, be less than the 
market value of the horse. 

The pecuniary interest {Inter esse in German) of a person in the subject- 
matter of a suit is the difference in the state of his property .caused by the 
wrongful act complained of, and is ascertained by comparing the actual state 
of the property with the state it would have been in if no such act had 
occurred. Positive and negative loss must therefore both be taken into 
account when damage to that pecuniary interest has to be compensated. 

It is to be observed that mere fancy loss, i.e. a loss appreciable only by a 
person who regards a thing damaged with a greater or less degree of 
affection is not in any case a subject-matter for compensation. On the. 


^Dockm' 'V. IS'omeSf 2 M. & K. 655. 
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otber hand, every loss at eotiug the value of one’s property must be made 
good, provided it be really oaused by the wrongful act of another. This rule 
applies even although the wrong and the resulting loss are connected by a 
chain of circumstances, but is always to be acted upon with the greatest 
caution when compensation is demanded for an unacquired gain. See 
2 Puchta Inst. § 260; 2 Puchta Yorles. § 224—6; and the references to 
§ 167 in the text. 


NOTE TO § 167. 

Damages and compensation. 

The English law respecting damages and compensation^ may, for the 
purposes of the present note,a be sufficiently stated in answers to the 
questions, What gives rise to a right to damages or compensation ? What 
is the amount recoverable ? * 

I. When due. — In addition special laws and agreements, the sources 
of an obligation to pay damages or make compensation for loss sustained 
by another are — , 

1 . Unilateral permitted acts. No duty to compensate arises from the 
mere fact that outlays have been made, or services performed, by one person 
for another ; the officious conduct of one man imposes no obligation on 
another to compensate him for the consequences of his own spontaneous act; 
and even though the other be benefited he cannot, on that ground alone, be 
compelled to pay for what he never sought to obtain.^ In order that the 
unilateral permitted act of one person may impose upon another an obliga- 
tion to compensate him, the act must have been one which the other person 
was under an absolute duty to do ; ® or one which the person seeking com- 
pensation was compelled to do, either in order to avoid loss himself, <l or by 
virtue of some duty which, although vested in him, ought, as between him 
and the other, to have been performed by the latter ; ® or one which the 
other authorised either expressly or impliedly, as where he ought to have 
piwented it if he did not intend to make compensation or lastly one which 


a See farther, Sedgwick’s measure of damages, 2 Tidd Tract. 869 et seq. ; Bac. Ab. 
Title Damages 2 FoabL Eq. Bk. v. c. 1, and 2 Story Eq. Jar. c, 19, 
b See for instances illustrating this, Qahvay v. Mathew ^ 10 East, 264 ; per Bayley/ 
J., 6 B, & 0. 444 ; Stolces v, LeiviSj 1 T. E. 20 j Child v. Morleij, 8 T. E. 610. 

c Ambrose v. Kerris 10 0. B. 776 ; Bead v. Legcc/h'd^ 6 Es. 637 ; Jenkins v. T'Ucker, 
1 H. Bl. 90 ; Rogers v. Price, 3 Y. & J, 28. 

d Bmll V. FartridgSi 8 T. E. 808 ; and see Fownal v. Ferrayid, 6 B. & 0. 439, 
See as to outlays by mortgagees in possession, 2 Pow. Mortgages, 957 ; Quarrell v. 
Beoh/ord, 14 Ves. 177. 

© See Fownal v. Ferrand, 6 B, & 0. 439 j J^erys v. Citrr, 2. B. & Ad. 833 ; Hales 
V. Freeman^ 1 Brod. & Bing. 391 ; Foster v. Bey, 2 Scott, 438. 

f Bead v. Legard, 6 Es. 637 ; Westropp v, Solomon, 13 Jur. 1104, 0. F. ; Alexand&r 
v. Fane, 1 M. & W, dll; Filling v, Annitage, 12 Yes. p. 84, 5. 
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has been performed under a mistake, of which he will otherwise obtain an 
unfair advantage.^^ 

2. Unilateral nnpermitted acts. By the general principles of the common 
lawevex’y breach of a relative duty, whether its correlative right is in rem or 
in personam^ gives rise to a claim for damages ; and this claim can be 
enforced, not only against the person directly guilty of such breach, but also 
against him by whose order, or on whose wrongful inducement the former 
acts.<^ But, as already srtatod, a pure accident, or an act done in the exercise 
of a right,® gives rise to no action for damages. Where, moreover, a duty 
is imposed by statute, which also gives a remedy for its breach and that 
remedy is available for the benefit of the person injured, he can not obtain 
damages for the loss sustained but must pursue the remedy given. ^ 

Where the unpermitted act is a tort, even infants and persons of unsound 
mind are compellable to make compei^satioii for their wrongful acts are 
nob deemed accidents,^ and the intention with which a tort is committed 
only afieots the amount of the damages to which the person injured is entitled. 
But such persons are not liable to make good losses resulting from an act 
which is wrongful only if done malo ani^no.^ 

II. Heasure.— With respect to themeasure of damages, the great principle 
is that an injured person is entitled to such a sum as adequately compensates 
him for the pecuniary loss sustained, strictly in consequence of the act com- 
plained of.^ A larger sum than this is only recoverable by virtue of some spe- 
cial enactment, giving double or treble damages, i.e. double or treble the amount 
given by a jury,i or where the wrong is one of so aggravated a nature that 
the mere pecuniary loss, resulting from it, is no measure of the vexation and 
annoyance endured by the injured person; (vindictive, exemplary damages. 


a Com. Dig. Ohanc. 4 I, 3, citing Lev. 152 ; Walleij v. Walley, 1 Vern. 487 ; Swan v. 
Swmij 8 Price, 618; 2 Story Eq. Jur, § 799 ct, 1237* See the decree in v. 

Clarlcsoni 2 Hare, 176 ; and other cases cited in Seton on Decrees, p. 33. In America 
it was held by the late eminent jurist Story, that a Mil would lie in Equity for 
compensation for hetterments made by a hona fide purchaser in possession, but who 
was afterwards evicted at law. Bright v. Boyd, 1 Story Rep. 478. See 2 Greenleaf 
Ev. § 549. 

b Com. Dig. Actiori on the case (A). 

c See Ellis v. The ShejfiM Gas, Co., 2 E, & B. 7G7 ; and the great case of 
Lumley v. Gye, 2 Ell. & Bl. 216. 
d A7iie note to § 140, p. Isxsiii. 
e Ante note to § 58, p. xss. 
f See Couch v. Steel, 3 E. & B. 402. 
g 2 Greenleaf Ev. § 270 ; Yin. Ab. Lunatic G. 
h But see 3 Yang. Leitf. § 571j Anm. 2. 

i B. g. a fraudulent misrepresentation, Price v. SeiviU, 17 3'ur. 4. 

& See 2 Greenleaf Ev. § 256. 

1 2 Tidd Prac. 893. 

m See Merest v. Survey, 5 Taunt. 442 j 2 Eonbl. Eq, Bk. Y. o. 1 § 1. 
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HoweYer every pecuniary loss, whicli would not have been sustained in th e 
absence of the wrong complained of, cannot be taken into account in esti- 
mating the damages recoverable from the doer of the wrong ; the damage 
must not he too remote and the great difficulty in any particular case is to 
apply the leading principle with this important qualification. The main 
general rules relating to this subject are as follows — 

1. If the parties have themselves fixed the amount of compensation payable 
in a given case, that amount and that alone is the sign recoverable.a 

2. If no such sum is fixed and the wrong complained of is a breach of 

A. An alternative duty; the loss sustained by non-performance, in the way 
least beneficial to the other side, is the measure of the damages recoverable 
for the option is with the person obliged. 

B. A duty which is not alternative ; then if the duty is one 

a. Arising from an agreement, express or implied, the measure of damages 
is the loss which ordinarily arises from similar breaches of similar contracts ; 
but it is not the loss which, though in fact sustained, arose in consequence of 
the peculiar position of the person complaining ; unless indeed such position 
and the consequent probability of unusual loss were known to the other side 
when he entered into the contract.^ 

&. Arising otherwise than from agreement and — 

a. If the injury is such as to affect the plaintiff’s person or character or 
position in society, or is committed under circumstances which, according 
to the prevailing notions of the day, aggravgite the offence, there seems to be 
no measure except the opinon which a jury may form upon a consideration 
of all the circumstances ; and unless their verdict is outrageous it will not be 
interfered with on the ground that the damages given are excessive or the 
contrary^ 

If the injury does not fall within the class last referred to, the damages 
should be such as to put the person injured, as nearly as may be, in the same 
situation in which he would have been if the injury had not been committed ;® 
and if the injury is to property and the best evidence of its value has been 
destroyed by the defendant, it must*be taken to have been of the greatest 
value possible.* 


a Loive v. Peers, 4 Bnrr. 2229 j 2 Tidd Prac. 876. 
b See Bohinson v. Edhinson, 1 De G. Me. & G. 257, 8. 
c See ffadley v. Baxendale, 9 Ex. 341,- Peterson v. Byre, 13 0. B. 353. 
d See 2 Tidd Prac. 882 &c., 888 <fec. 5 2 Greenleaf Bv. § 266; Merest v. Marvexu 
5 Taunt. 442. 

6 See 2 Tidd Prae. 884 et sey. Yin. Ab. Consequential Damage; Newman v. 
Zachary, MejnZi Bosiuell v. Prior, 12 Mod. 640. See the forms of the decrees to 
acconiit in Seton on Decrees, 474, 485. As to mental sufferings see Blahe v. The 
Midland Counties* Bait, 16 Jur. 662. 
f Amory v. Delamirie, 1 Sm. L. 0. 151. 



INTBBIST. 


[appenbix. 


xcvi 


NOTE TO § 169. 

Interest. ^ 

In order to understand tbe Homan law of interest it must be borne in 
mind that — 

1. The interest was I’eckoned in twelfth parts of an as, 

2. The period for which interest was reckoned was one months and not, 
as in modern times, one year. 

3. The highest rates of interest allowed, in the time of the classical 
jurists, was one hundredth part of the capital (sors or caput) per month 
(uSurcB ceniesimce), or, as we should say, 12 per cent. 

4. To denote less than 12 per cent, recourse was had to the names given to 
the twelfths an as, aud these names were as under — 




uncia 



T% ’■ 

— 

sextans 

== sexta assis pars. 


TT ” 

— 

qnadrans 

= quarta „ „ 


A ' 

— 

triens 

= tertia „ ^ „ 


A 



qnincunx 

= qninque uncise. 


« A 

— 

semis 

== semi assis. 


7 

— 

septnnx 

= septem uncise. 


« - 

— 

bes 

= bis triens? 


A ■ 

— 

dodrans 

= deqnadrans i. e. 

as demta quadrante. 



^ dextans 

= desextans. 


T-g- 

— 

\ or 





[decunx 

= decern uncise, 


i 1 
TV 

— 

deunx 

= demta uncia. 


e following table will now be intelligible : — 



1. p. 

0 . is denoted by Uncise or unoiariae nsurge. 


2. 

»> 

Sextantes 

9) 


3. 


Quadrantes 

if 


4. 

tf 

Trientes 

99 


5. 

5» 

Qninennees 

fS 


6. 

>» 

Semisses 

If 


7. 

JJ 

Septnnees 

91 


8. 

a 

Besses 

99 


9. 

>9 

Dodrantes 

>9 


10. 

>9 

Dextantes 

99 


11. 

if 

Deunces 

99 


12. 

99 

Asses or centesimjB „ 


NOTE TO § 171. 

When payahle.—By the ancient common law of England the taking of 
interest was in every case illegal, and a breach of this law exposed the so- 


From Y angerow Leitf . § 77, and the Diet, of Gr . &. Hop. Antiq. art. Interest of Money, 
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called usurer to pains and penalties,^ Although the crime of taking interest 
gradually became smaller and smaller in the eyes of the people as trade and 
civilisation increased, and may be now said to have vanished, and although 
the doctrines relating to interest have gradually become more and more 
liberal, there has been an evident tendency at law (but not in Equity^) to 
disallow rather than to allow interest where it has not been made payable 
by express stipulation .c 

In the absence of an express agreement or directi^on for the payment of 
interest, the principal cases in which it is now recoverable either eo nomine 
or as damages*! are as follows : — 

1. Where the claim to it is supported by custom f 

2. Or by the general mode of dealing between the parties.^ 

3. By a person who has used as his own, or made interest of money 
wrongfully detained from another.fir 

4i. Where the principal is a sum certain, bequeathed by will 

5. Or awarded to be paid on a day named, if the sum be then demanded 
and not paid 

6. Or due upon a bond ^ 

7. Or by the judgment of a court of record 

8. Or is payable by virtue of a written instrument on a day certain 

9. Or has been demanded in writing and notice has been given that 
interest will be claimed.»i 

• But in other cases it appears to be settled that, at law, interest is not 
payable upon the simple ground that oae person delays the payment 
of money due to auother;ii and, notwithstanding many dicta to the 


a See -Wilkins Leg. Ang. Sax. p. 209 ; Glanv. lib. 8. c. 16, and lib. 10 c. 3. 

b See 2 Fonbl. Eq. Bk. 6. c. 1, § 2 j Com. Big. Chanc. (3 S). 

c See Chitty on Con. 558 ; Miggins v. Bcirgent^ 2 B, <& C. 349 j Calton v. Bragg ^ 15 
Bast, 223 j Be Havilland v. Boiverhanhj 1 Camp. 50. 

d Interest not recoverable as snob, but only as damages, may be withheld by a jury 
if they think proper. 2 Tidd Prao. 873. 

& See 2 B. & 0. 349 j 9 ih, 381. B. G. bills of exchange and promissory notes, 
Bm. Merc. Law, 243. 

i GkoyTi Y. Cfodhy^ 4 Taunt. 346 ; Bruce v, Hunier, 3 Camp. 467 ; ih, 496. 

g Perlins v. Bayntwm, 1 Bro. 0. C. 375 j Eogersv. Boehm^ 2 Bsp. 704 ; Be HaviU 
land V. Boiuerhanlc, 1 Camp. 50. 

h See 2 Wms. Bxors. 1221. 

i Hilhouse V. Bavisj 1 M. & S. 169 ; 2 Tidd Prac. 873 ; but see Collett v. Beicnham^ 
1 Brew. 447. 

k 2 Tidd Prac. 874 ; Barquhar v. 3IorriSy 7 T. R. 124. 

I M^OUre v. BimUn, 1 East, 436 j 1 & 2 Vic., c. 110, § 17. 

m S & 4 Wm. IV. o. 42. § 28. Whether in these two cases interest can be obtained 
or not, depends at law upon the jury. 

n See Calton v. Bragg, 15 East, 223 ; Higgins v. Sargent, 2 B. & O. 349 ; Page v,. 
M&wman, 9 B, & 0. 378 j Arnott v. Bedfern, 3 Bing. 355, has not been followed. 
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coiitraryj^ ifc seems that a similar doctrine prevails in Equity.^ However iii 
Equity, interest is always given upon money detained in breach of trust.c 

With respect to the time from which interest is payable ; even if a day be 
agreed upon, the misconduct of the person to receive the interest may justify 
the other in refusing to pay it from such time,<^ although of course, as a rule, 
the time fixed decides the question. If no time be fixed, then the only 
general rule which can be laid down appears to be that if the principal 
bears interest irrespective of the wrongful conduct of the debtor, the interest 
must be computed from the time when the creditor can be said to have 
been deprived of the use of the principal ; whilst if the interest be payable 
as damages for wrongful detention, the time when the detention first became 
imputable delay is that from which the interest must be reckoned.® 


NOTE TO 172—6. 

Hate of interest. — In England, as in ot^er countries, there were well 
intentioned but mischievous laws prohibiting, in certain cases, the taking of 
more than a fixed rate of interest. Eoy an account of these laws and of 
the cases decided upon them, the reader is referred to 2 Blackst. Com. 454, 
and the title UsuTy in the Digests and books on Contracts and Pleading and 
Evidence. The Usury laws are however now happily repealed.^ The principal 
modern rules upon the subject may be thus stated. Supposing interest at 
some rate or other to be payable — 

I. Five per cent, was the highest allowed, 

1. Whether there was any agreement to the contrary or not,® 

A. On debts of £10 or under ; so 

D. On negotiable instruments made payable more than twelve months 
after date, or having more than twelve months to run ; and 

0. On money secured upon real property. 

2. Where no rate was fixed by agreement between the parties.*^ 

But where interest was payable by virtue of a contract made abroad 
these rules did not apply. For if in such cases, the rate was fixed by 


a See EHns v.-East India Convp., 1 P. W. 395 Craven v. Tickle^ 1 Ves. J. 63. 
b See Tein v. The Earl of Wintertorit 1 Ves. J. 451 ; Crmim v. Hunter ^ 2 ib. 167 ; 
Booth V. LeycesteTf 1 Keen, 247, and 3 M. & Cr. 459. 
c See 2 Madd. Oh, 164, 5 ; 1 Ves. J. 462. 

<1 For instances see Bensme v. Bevisme, 1 Me. & G. 336 ; Bolertson v. Skelto^i, 12 
Beav. 363 ; Boiolexj v. Adams^ ib. 476 ; Sherivin v. Bhalcspeare^ 17 Beav. 267» 
e Compare the cases on Bills of Exchange in Bay ley on Bills, 351 &c. j on Legacies 
in 2 Wms. Exors. 1221 ; 2 Fonbl. Eq. Bk. 5. o. 1. § 3 j Bonovan v. Heedham^ 
9 Beav. 164 ; Creuze v. Hunter, 2 Ves. J. 157. 

^ 37 & 18 Vie. o. 90 ; an exception is made as regards pawnbrokers, 
g 12 Anne st. 2, c. 16 ; 2 & 3 Vic. c. 37. 
h 2 & 3 Vic. c. 37, § 2. 
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agreement, that rate was payable unless it was forbidden by the laws of the 
country where the contract was entered into and if no rate was fixed the 
current rate of interest there was that which was payable,^ 

Moreover, 5 per cent, is the rate of interest payable in Equity by a 
trustee who has misapplied the monies entrusted to him, or has derived 
benefit therefrom.^ 

II. Four per cent, is the rate payable — 

1. On judgment debts : 1 & 2 Vic. c. 110, § 17. 

2. In ordinary cases where, there being no special provision as to the rate 
of interest, interest by way of damages is awarded by courts of jasfcice.<^ 

III. The current rate of interest is the highest which the jury are autho- 
rised to give by the statute 3 4 Wm. lY. c. 42, § 2§. {ante note 

to § 171.) 

IV. The rate of interest payable by express agreement was, even before 
the late act, allowed to be recovered, except in the cases prohibited by the 
usury laws, i.e. in the cases denoted above by the marks, I. 1. A. B. 0. 
Now that the usury laws no longer exist, parties agreeing as to the rate of 
interest will, it is apprehended, always have to abide by their agreement in 
that as in other respects. 

The cases in which an agreement to take more than 5 per cent, was or 
not usurious and illegal will be found collected in the works above men- 
tioned. It is only necessary here to observe, that there was no usury unless 
there was both forbearance and an agreement to take, or an actual taking o£ 
more than 5 per cent, in consideration of g?ach forbearance.® 


NOTE TO § 177. 

Compound interest. — As a general rule compound interest is not allowed 
by the law of England. Indeed it has been said that (except perhaps as to 
mercantile accounts current for mutual transactions), an express contract to 
pay such interest is invalid.^ However, it is clear that accounts may be 
made up half yearly, and that interest may be charged on the balances then 


a See Harveij v. A7'Mold, 3 B. & C. 626. 

b Gibhs V. Fremont, 9 Ex. 14 ; 2 Tidd Prac. 874; Bkiiis v. Fad India Comp., 1 P. 
W. 396 ; Connor v. Bellamont, 2 Atk. 382. These two rales are a fortiori correct now 
that the usury laws do not exist. 

c 16 Beav. 505 ; Williams v. Powell, 15 Beav. 461 ; Jones v. Foxall, ih. 388 ; and 
see Treves v. Toivnshend, 1 Bro, 0 . C. 384, and the cases in the note there. 

d Pei'Uns v. Bayntum, 1 Bro. 0. 0. 375 ; ih. 384 note ; Tebhs v. Carpenter, 1 Madd* 
290; 2 Wms. Ex. 1229, 1569. 

o See Chesterfield v. Janssen, 2 Ves. S. 125; Chitty on Contracts, 604 ^o,, 4th ed* 
Ohitty Ool. Stat, tit. Usury, 

f See Fergusson v* Fyffe, 8 01. & Fin. 121 ; parte JBevan, 9 Yes. 224; il), 271; 
4 Madd, 64 n, Qimry now that the usury laws are repealed. 
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found due.J^ In equi&y, moreover, compound interest is decreed to be paid 
by a person who commits a breach o£ trust by positively misapplying 
another’s money but not if he merely keeps in his own hands monieS which 
he is directed to invest and accumulate.^ 

NOTE TO § 178. 

Consequences of Usury. 

The consequences ol^usury were as follows. If interest at a higher rate 
than 5 per cent, was in the prohibited cases — 

I. Beserved by any contract ; the contract was wholly null and void,^ 
and could not be enforced by any person however innocent.® But the trans^ 
action was void only so far as was necessary to prevent an evasion of the 
statute of Anne, so that, if there were two securities for the same sum, the 
invalidity of one of them did not necessarily render the other void.^ 

II. Actually received by the creditor, then — 

1, The debtor could recover the excess by an action for money had and 
received to his use by the creditor, s 

2. The creditor incurred a penalty equal to treble the amount of the loan 
and recoverable by any informer 

NOTE TO § 180. 

Cessation of interest. 

Interest being payable in consideration of a principal sum owing, when 
the latter ceases to exist the former ceases to accrue ; nevertheless interest 
may continue payable in respect ^f a sum which the creditor has agreed to 
take no steps to recover from his debtor 

NOTE TO § 181. 

Discount 

1 - 

With respect to discount it must be remembered that a creditor cannot be 


a Ex parte BevmiidYes. Daives v. Fmner, 2 Camp. 586 n; Baton v. Bell^ 
5 B. & A. 34. 

1) Jojies V. FomllylBBesLY. oSS; Willio/msv. Fowelly ih, 461; Raphael v. Boehm ^ 
11 Ves. 02 j 13 ih. 407, 500 ; KnoU v. Cottee^ 16 Beav. 77 ; 2 Wms. Ex- 1572 

6t seep 

c Tebhs v. Carpenter ^ 1 Madd. 290. 
d 12 Anne, st. 2, c. 16. 

e 1 Wms, Sannd. 295 h j an exception was made by 58 Geo. III. c. 93, in favour of 
lonafide holders for value of negotiable instruments. 

f See La 7 ie v. fforlochj 1 Brew. 613 ; Ex paHe Warrington, 3 Be G. Me. & G. 
159 ; James v. Fnce, Kay, 231. 
g See Smith v. Bromley, 2 Bough 697 a ; Cowp. 792. 

h 4 Bh Com, 157 ; 12 Anne st. 2, c. 16 ; see the precedents in 2 Oh. Plead. 359. 

1 See Bateman v. Margerison, 16 Beav. 477» • 
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compelled against iiis will to accept payment before the day appointed, and 
to allow* discount in consideration of the pre^payment. A contrary opinion is 
sometimes founded on L. 70 de solut (46, 3) L. 50 de 0. et A. (44. 7), but 
these passages merely state that a debtor may pay what he owes before the 
time appointed, which he of course may do m full; they do not contain a 
word about discount. Another passage, L. 24, § 2, sol. mair. (24. 3), also 
referred to in support of the opinion, is again no authority for it ; this law is 
to the effect that a*person- bound to give security for payment at a future 
time and unable so to do may be called upon to pay immediately on being 
allowed a proper discount. It is nowhere said that the creditoi* can be 
compelled to accept pre-payment with discount. [3 Yang. Leitf. § 587, 
anm. 7.] 


2 . 

The difference between the three inodes of reckoning discount mentioned 
in the text may be thus illustrated' : Suppose A. to have borrowed of B. 
£1000, to be repaid without interest twenty years hence, and that A. is 
desirous of discharging his debt now. The question is how much less than 
£1000 must he pay, the customary rate of interest being 5 per cent. ? 

Carpzov and Pinkard answer — A. pays in 1800 what he is not called upon 
to pay until 1820 ; he should consequently deduct 5 per cent., i.e. £50 for 
the year 1800, after which there remains £950 due ; he should then deduct 
.5 per cent. i.e. £47 10s. for the year 1801, after which there will remain 
£902 10s. and from this he should deduct^another 5 per cent, for the year 
1802, and so on. This mode of reckoning is simply absurd, for if the time 
orginally fixed for payment be distant, the debtor, paying early, will in fact 
give his creditor scarcely anything, or at all events far leas than sufficient, 
evert with interest, to amount at the end of the time to the whole sum due. 

Both Hofmann and Leibnitz proceed upon the correct principle, that the 
debtor should pay so much as will enable the creditor, by investing bis 
money, to have, at the end of the period given the debtor for payment, pre- 
cisely what would then have been paid if no variation had been made in the 
time of payment. The only difference between them is, that Hofmann con- 
siders that the creditor should be dealt with as if he invested his money at 
simple interest ; whilst Leibnitz thinks that the calculation should proceed 
upon thelassumption that he invests his money at compound interest. 

According, therefore, to Hofmann, a debtor who pays in 1800 a debt of 
£10Q0 which he is not called upon to pay until 1801, cannot deduct 5 per 
cent, on the £1000, as Carpzov and Pinkard say he should, for the £950 which 
would then be left, would not, at 5 per cent., yield £50 in one year, but only 
£47*5 ; the debtor should pay that sum, which, if put out at simple interest 
at the rate of 5 per cent., will, at the end of one year, amount with the interest 
to exactly £1000j i.e. £952*38. To return to the example above put, if A, 
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baving in the year 1820 fco pay £1000 is ready fco liquidate the debt in 1800; 
be slionld pay £500, for this with simple interest at 5 per cent, for twenty 
years will, at the end of that time, amount to £1000 exactly. 

But, mathematically speaking, even this is not correct ; for the interest 
which the creditor makes every year can itself be put out to intei-est at 5 
per cent., and be converted into capital yielding interest. It is for this 
reason that Leibnitz disapproved of Hofmann’s mode of reckoning, and 
insisted tbat the debtor, paying before the time fixed, sllionld be called upon 
to pay only such a sum as would, with co77ipound interest, amount, by the 
time originally fixed for payment, to the sum stipulated to be then paid. It 
is clear that this is no infringement of the law prohibiting the taking of 
compound interest. Leibnitz does not require a debtor to pay interest on 
any interest he may owe already, but merely insists that the creditor should 
employ his motiey profitably and take into account the gain thereby obtained. 
The law against compound interest o^ly forbids the payment of interest 
on interest already payable, but in no way prohibits the investment at 
interest of money already received for interest on a principal lent. 

The only possible objection to Leibnitz’s mode of computation is that it 
pre-snpposes the instant profitable investlnent of the small sums from time to 
time received by way of interest. It very often happens that this cannot be 
accomplished, and where that is the case it is of course unjust to treat the 
interest received for the principal as itself bearing interest. The judge must 
. consequently eA? ceqiw et ho7io make a just allowance where this objection 
applies. 

Considerable difficulty has beer^i occasioned by two passages in the corpus 
juris, viz. : L. 3, § 2. L. 88, § 3. ad. leg. Falcid. (35. 2). In one of these 
Oarpzov’s principle is followed, whilst in the other Hofmann’s is adopted. 
Some writers, and amongst them Schrader, have been induced by this 
circumstance to lay down Hofmann’s rule as generally applicable. It- seems, 
however, better to treat the above two cases as incapable of forming the 
basis of any general rule, and, where the laws prescribe not, to follow 
Leibnitz and one’s common sense. (Braun’s Eror. § 289). 

3 .* 

Acceptance of a debt before it is due cannot be usury, whether any sum 
or none be deducted by way of discount ; by sucb a transaction a creditor 
derives no advantage for his forbearance, but at most only a premium for 
the early discharge of his debtor.a’ 

The principle upon which discount is usually calculated in this country 
is, it is believed, that contended for by Leibnitz, but no reported case has 
been met with upon the subject.^ 


a See Bm'clwy v. Wal'nisl&y, 4 East, 55 ; and as to pre-payment of interest, Bu^ws 
V. Worlich, Oro. Jao. 25, 

b Tin. Ah. Discount is a eollection of cases on set-oS. 
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K-QTE TO § 182. 

Mediate, Immediate Duties. 

The Eoman divkion of duties into mediate and immediate, and of actions 
i nto daiim and naUve> is founded on the following consideration. There ar© 
certain obligations which arise from events having a generic name, e.g. €9S 
contmehi, ess deliotO) quasi ex contractu, quasi ex delicto, and there are others 
which arise without any event having such name, e.g. the duty of a father 
to support his son. * Obligations of the last description were said to arise 
ex lege or immediate ex lege, and those of the first kind were, by way of 
contra-distinction, said to arise mediate ex lege. The division is not absurd, 
but is of little value as it arises rather from an accidental mode of speaking 
than from any solid distinction. [Braun Erbr. § 131.] 

NOTE TO §§ 183—185. 

iFormalities. 

1 . 

We have already seen (note 1 to § 79) that the omission of forms directed 
by a statute does not necessarily invalidate tbe transaction in which they 
ought to have been observed. In such cases the maxim is, fieri non debuit 
s$d factum valet In the next note it will be seen when the absence of 
prescribed forms is fatal and when not. 

2. . ^ 

Strict proof of the due observance of formalities in transactions is ofte» 
rendered unnecessary by tbe sensible rule, Omnia prcesumimtur rite et 
solenniter esse acta donee prdheiur in contrarium, or, as it is often more shortly ex- 
pressed, Omnia prcesumu7ztur rite esse acta. Oases illustrating this maxim wii! 
be found in Best on Presumptions, p. 74 et seq. ; Broom’s Maxims, 729 et seq. ^ 
and in the various treatises on the law of Evidence. According to Lord 
Coke, where different persons have to perform several acts, proof of one of 
them does not dispense with proof qf the others, although the one proved 
would be inoperative in the absence of the others ; but it is otherwise if all 
the acts have to be performed by one and the same person (9 Go. 82 h). 


NOTE TO § 186. 

1 . 

Observance of. — Forms are imposed by statute or by the common law or 
by the will of a private individual. 

If imposed by statute, the effect of their omission depends upon the 
question whether the statute renders them essential or only directs their 
observance (ante note 1 to § 79). The non-observance of a form which is 
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rendered by statute indispensable to the validity of a transaction, is fatal, and 
cannot be supplied or aided in equity unless in cases of manifest fraud.®- 

If a form is imposed by common law, or by the will of a private individual, 
the non-observance of the form renders the transaction in which it ought 
to have occurred wholly invalid at law unless indeed the transaction can 
be upheld upon the principle before adverted to — Omi quod ago non valei 
tit agam valeat quantmyi valere potest But in equity, if there has been a clear 
intention to engage in transaction in which a formality is thus imposed, and 
an attempt has been made to carry such intention out, but, owing to some 
accident, or mistake, or fraud, the formality has not been observed, the defect 
will be supplied in favour of a creditor, purchaser for value, wife or child.<^ 
This is upon the principle expressed in the Digest, et si nihil facile mutan- 
dim est ex sofennihus tamen uhi cequitas evidens poscit suhveniendum est.^ 


The maxim is, quod ah initio non valet tractu iemporis non comalescU ; as 
to which see Broom’s Maxims, p. 182. »» 

NOTE TO §§ '187—189. 

Evidence of will. 

Bor all the purposes of positive law a person is conclusively presumed to 
intend the necessary and probable consequences of his own deliberate acts.^ 
Where a person’s language or conduct is ambiguous, and there is no other 
mode of ascertaining his will, the rule is to make that inference which is 
most favourable to his opponent.^ 

As to the effect of a protest, seQpost note to § 194. 

Silence gives rise to considerable difficulty and requires particular notice. 
It is often said that silence gives consent. Far more correct, however, is 
the doctrine of the Koman law,^ Qui tacet non utique fatetur, sed tamen 


a See SibheH v. BoUeston, 3Bro. C. C. 571 ; Bx parte BvMeel, 2 Cos, 243 ; Vin, Ab. 
CJianc, S. pi. 8. • 

b See 2 Sug. Pow. 89 & 90 ; and the many cases at law in wHcb tbe absence of 
sealing and delivery bas been fatal, e.g. Wood v. headhitter^ 13 M. & W. 888. 
c Ante note to § 80, p. Hii. 

d Toilet V. Tbllet, 1 Wh. & Tnd. L. C. 155, and the cases there referred to ; 1 Story 
Eq. Jnr. § 94-98, and § 109—177. 
e L. 183 de E. J. (50. 17.) 

f B, V. Sheppardf E. & E. 0. C. 169 j B. v. Geach, 9 C. & P. 499 ; v. IHxon, B 
M. &' S. 11 5 Bfeioton v. Ghantler, 7 East, 144 ; Graham v. Chapman^ 12 0. B. 98, 103 ; 
E. V. Earvey, 2 B. & C. 261, 4 ; Havr& r* Wilson, 9 B. & 0. 643 ; Best on Presumptions, 
176 5 1 Tay, Ev. § 64, &c. 

g Bae. Maxims, rule 3, ‘‘A man’s deeds and- Ms words shall be taken strongliest 
against himself.” 
h Dig, I. tit. 17 de E. O’, D. 142. 
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m^um est, eum non negareJ’ Silence is no evidence of assent, except on tlie 
part of him who is bound to speak ; a and an obligation to speak by no 
means arises from a mere challenge. Unless a person’s conduct has been 
such as, in the absence of dissent, reasonably to warrant the supposition 
of assent, or unless he has been party or privy to a transaction which, 
ei^ectual with his assent, is ineSectual without it, his silence cannot be 
deemed assent. In both of these cases, to give effect to unexpressed dissent 
would amount to a fraud upon others, but even here the assent is implied, 
not from mere silence but from that coupled with'^ll the circumstances 
attending it.^ The presumption of assent from silence is rebutted by any 
circumstance satisfactorily accounting for it, e.g. ignorance, mistake, fraud, 
or undue influence.^ 


ISrOTE TO § 191. 

Extinction of rights, &c. 

1 . 

The great principle which governs this, subject is, that, a change is not 
presumed. Eights or duties once shown to exist are presumed to continue, 
unless there is some reason to the ‘contrary ; and he who alleges that they 
have ceased takes upon himself the burden of proving his allegation, or at 
least of rebutting the above presumption.^ 


2 . 

• It often happens that a person who cannot actively prosecute his right 
can nevertheless passively enforce it.® A night cannot be said to be wholly 
extinguished so long as it is capable of being enforced in any way. 

NOTE TO § 190. 

Subsequent assent. 

1 . 

The reader will find several cases collected in Broom’s Maxims, p. 676, 


a See 3 De G. Me. & G. 712 ; 1 ib, 25. 
b See Savigny System, § 132. 

c For cases wkere silence kas been held prejadicial, see Lamh v. Bunce, 4 M. & S. 
275 j Pickard v. Sears, 6 A. & B. 474 ; Gregg v. Wells, 10 ih, 90 •, JDra/per v. JBorlace, 

2 Tern. ^69 ; 'Manning v. Ferrers, 1 Eq. Ab. 356, pi. 10 5 Lord Cmsdor 'v, Lmiois,! 
Y. & 0. Es, 427 j Nicholson v. Hooper, 4 M. & Or. 179 ; Rochdale Canal Co, v. King, 
16 Beav. 630 j The JDuke of Beaufort v. Patrick, 17 Beav. 60 j 1 Story Eq. Jnr. | 
385, SsG, ; and for cases where it has not, see Cross v. The General Reversion, Co., 

3 De G. Me. & G. 698 5 Cochell v. Taylor, 15 Beav. 103 5 Pilling v. Aronitage, 12 Yes. 
78 5 JDann v. Spurrier, 7 Yes. 231. See further on this subject, 1 Taylor Ev. p. 537 
ei seg, 

d See Best on Presumptions, 186 eb seg, s Plow. 193, 431. 

© For instances see Courtenay v. Williams, 3 Hare, 539; i^osev, Gould, 15 BeaT» 
189 ; Higgins y, ScoU, 2 B. & Ad. 413. 
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illasiiratiYe of tlie rule omnis mtihabUio reirotraMiur et mandate priori 
mquiparatuT.^ The doctrine applies as well to legal as to illegal acts> 
Where, however, the validity of a transaction depends upon a person’s 
previous assent m upon a condition precedent^ his assent, given subsequently 
to the transaction, has no retrospective operation.® Moreover, the absence 
of previous or contemporaneous assent renders the ultimate validity of a 
transaction wholly contingent, it being doubtful whether the necessary 
ratification will ever be given or not ; hence it is a rule that subsequent 
assent does not relate back so as to prejudice third parties whose conduct 
has been guided by the transaction as it actually occurred ; e. g. an unau- 
thorised notice to quit is not rendered valid by the subsequent approval of 
the landlord.*^ 


2 . 

A void act is not rendered valid by»being confirmed.® The confirmation 
in such a case may, however, operate as something other than what was 
intended, upon the maxim, already noticed, Sum quod ago non mlet ut dgam 
vahat quantum valere potest 

As to acts not void, the maxim is, Confirmatio omnes supplet defeefus,^ 


NOTE TO § 192. 

Void and voidable. 

The division of rights and duties mentioned in this section seems to 
correspond with the English division into void and voidable. A void right, 
using both words in . a juridical sense, is evidently an expression incon- 
sistent with itself. The division of transactions into void and voidable is 
not open to this objection. 

The difierence between acts which are void and those which are voidable 
only, is important, for whilst a void act cannot operate in the way intended, 
and cannot be rendered valid by a subsequent ratification, a voidable act is 
to be treated as valid until its validity is contested, and, after a subsequent 


See too Bird v. Brown, 4 Ex. 786. 

h Via. Ab. Batihalitio. 

c Bateman y. Bavis, 3 Madd. 98 ; Wiles v. Gresham, 2 Brew. 258. In both of these 
cases trustees authorised to act on the request of a third person, acted without such 
request, and were held to have committed a breach of trust although their conduct 
was afterwards approved. 

d Might V. Cuihell, 6 East, 491 5 Doe v Walters, 10 B, & 0. 626 j JDoe y. Goldwin, 2 
<J. B. 143 5 Story on Agency, § 246, 7 ; Smith Merc. Law, 143. 

© Ber Yelverton, Cro. Ab. Barre, pL 27 5 Shep. Touch. 313, 314 • Shirley v. IlaHm, 
cited 3 P. W. 74 n. Com. Big. Confirmation (B. 1.) 

f Co. Lit. 295 b. See Cole v. Gibbons, 3 P. W. 289 5 Chesterfield v. Janssen, 2 Yes* 
S, 125 5 yayhur j, Eoohfort, 2 Yes, S, 281 ; Morse v, Eoyal, 12 Yes. 355* 
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ratification, its validity dates back to the time when the transaction took 
place.a However, as before stated, any act which is void in one point of 
view may be valid in anothez', e.g, that which is void as a covenant to stand 
seized may be valid as a bargain and sale. 


HOTE TO § 194. 

Protestation. 

The effect of a protest is merely to exclude an iiSference which, in its 
absence, might fairly be drawn from the conduct of the par by protesting. 
There is a maxim Frotestatio facto vel juri contmria non valet, which, it is 
apprehended, means that a protest inconsistent with the conduct of him who 
makes it goes for nought. Such a protest might however be evidence of 
constraint.^ 


NOTE 'rt) § 195. 

JPrescription. 

1 . 

Although it is not usual for Eng^lish writers to distinguish prescription 
into legal on the one hand and judicial, testamentary, or conventional on the 
other, still as a period of time may be set otherwise than by law, and the 
lapse of such period may produce effects similar to those which arise in 
cases of prescription properly so called, it seems not only allowable but 
scientifically correct to consider together the effects common to lapse of time 
however set.<5 Moreover, the law relating to the effects of lapse of time 
cannot be confined to prescription, in the iiarrow sense in which the word is 
used by English writers, but must include the doctrines usually classed 
together by them under the head of limitations of actions, and (in equity) 
of acquiescence. 


2 . 

Lapse of Time. 

Judicial notice of.— The statutes of limitations cannot at law be relied 
upon as a defence unless specially pleaded or unless not only the remedy 


a See ante note 2 to § 190 ; Shep. Touch. 288, 289 5 Vin. Ab. Void or Voidable s 
and especially Bac. Ab. Void & Yoidahle, 

b For the effect of a protest in pleading at law, see QrayshrooJc v, JFoa?, Plow. 176 5 
2 Wms. Sannd. 103 ; in equity, Beame’s Pleas, 46. As to letters written without 
judice, see Jones v. Woxall, 15 Beav. 390 ; JSoghton v. Hoghton, 15 Beav. §21 5 1 Tay. 
Ev. § 560. For instances of ineffectual protests, see re Harrison, 10 Beav. 69 ; 
mingham Canal Go. v. Lloyd, 15 Yes. 515 ; Walker v. York ^ N. Midi, Mail, Co.. 
2 E. B. 750. The old doctrines relating to Continual claim seem to have 
depended on the fact that it was a solemn protest, 
c See Froben, § 1002 , 

d 2 Wms. Saund. 63 5 Stile v, Finch, Cro. Oar. 381 5 Cha!P!ple v. Bo/rston, 1. 0. & J. 1. 
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bufc also the right itself is extmguished.a- But in Equity, a plaintiff should 
show that he is suing within the time limited by those statutes,^ although 
if the defendant does not specially claim their protection before the hearing 
of the cause, the court will not notice them.c 

NOTE TO § 196. 

Acquisition by. — By lapse of time, rights, whether positive or negative, 
(freedom from duties) ^-.may be acquired in one of two ways ; viz . : — 

I. Directly by continuous uninterrupted exercise or enjoyment. In this 
case (prescription properly so called) the conduct of the person pi’escribing 
is that which mainly gives rise to the right. 

II. Indirec^Jy by the neglect of the person interested in opposing the 
right. In this case the right acquired is, in truth, only a consequence of 
the defence given against those who do not enforce their rights within a 
proper time. It is their conduct ratber than that of the person relying on 
lapse of time which gives rise to the right. 

By prescription, a right may be acquired S,s well where there is no deter- 
minate person interested in opposing it as where there is ; but it is only in 
the last c^se that a right can be acquired indirectly as above suggested. , 

NOTE TO § 197, 

Immemorial Prescription. 

1 . 

Immemorial prescription is, bqth by the home-sprung and by the adopted 
laws of Germany, recognised as the ulihmmi refugium for the protection of 
rights, even where there is no law upon which particularly to rely. The 
^rmcri'ptio immemordbilis avails as o, ^rcesiimptio juris et de jure^ that there 
was at some time or other a just acquisition which can no longer be proved. 
Whatever right therefore can be acquired at all, as for example Boyalties, 
can be acquired by immemorial prescription. But it must never be forgotten 
that the evidence, adduced in case of a disputed title by prescription, has no 
force except as between the litigating parties, and that whether the evidence 
is derived from witnesses, documents, or admissions, it is of no avail against 
third persons ; inter tertios acia^ tertiis nec nocent nec possmit, [Froben, 
§ 1035.] 

2 . 

The mere fact that a state of things can be shown to have existed a very 
long time is by the English law (if there is no statute to the contrary) only 
evidence that such a state had a legal origin. The presumption in favour of 
such an origin is, cwteris paribus, strong in proportion to the length of time 


a De Beauvoir v. Owen, 19 L. J. Ex. 177. 

to 3 Bro. C* 0. 633 note j Eoare v. Peclc, 6 Sim. 51. 

c Mitf. Plead. 273 j Prince v. Beylin, 1 Atk. 494. 
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elapsed, but nevertlieless, in the absence of a statutory enactment, the 
presumption seems to be in every case rebuttable by evidence to the 
contrary.^ Evidence which only shows an origin does not of course 
wari’ant an inference that it was not lawful. 

3 . 

■ P'or the English law of Prescription prior to the late prescription act, 
the reader is referred to the title Frcescripiio7i tp Oomyn’s Digest, and 
Viner^s Abridgment ; 2. Blackst. Com. 263, &c., and Cruise’s Digest, vol, 
III. title XXXI. It must not be forgotten that English writers distinguish 
the doctrines of prescription from the closely allied doctrines by which 
actions are barred (Limitations of actions). Both form bujf one class in 
the writings of continental jurists. 


NOTE TO § 198. 

Defimite Prescription. 

The statute upon which the law of prescription (as distinguished from 
the law relating to the limitations bi actions) now mainly depends, is 2 & 3 
Wm. IV. o. 71.^ statute the reader is referred to the notes 

appended to it in Shelford's Real Property Statutes, and in the 3rd vol. of 
Ohitfcy's Collection of Statutes. See too Sugden’s Essay on the Real 
Property Statutes. 

. The times which must elapse before a right cau be acquired, beyond 
dispute, by prescription are as follows , 

60 years in cases of rights of common and profits a prendre, 

40 years in cases of easements generally. 

20 years in case of a claim to light. 

Enjoyment during these times must not have been in pursuance of any 
agreement. In the two first cases moreover, enjoyment for 30 years or 
20 years respectively is sufficient, if the evidence on the other side only goes 
to show the time when the enjoyment commenced. c 


NOTE TO § 199. 

1 . 

Possession, — The exception in the case of quasi-possession is explained by 
the fact that the rights to which the expression applies (see § 229) cannot 


a That there is a presumption of legality, see Belarue v. Churchy 15 I ur. 456 ; 
M. v. Powell, 3 E. & B. 377 ; 3 Be G. Mo, & G. 418 j 17 Bear. 390 j Best on Pre- 
sumptions 103, and that the presumption is rebuttable, see Best uli sup^ 90 ; Com, 
Big. Prosser. E | Co. Lit. 115 a. 
b As to Tithes, see 2 & 3 Wm. lY, c. 100. 
c See 2 A 3 Wm. lY. c. 71. 
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be acquired by prescription if they are exercised m, clam, ai(>fprecario, and 
tbat tbeir exercise after protest is deemed an exercisers* [Froben, § 1006.] 

2 . 

Interruptioil. — For illustrations of the necessity of continuous uninter- 
rupted enjoyment, see Co. Lit. 113 h ; Com. Dig. Frcescription (E. 2) ; 
3 Cruise Dig, tit. 31, o. 1, § 25, 

And as to what araoTiiits to an interruption, see Go. Lit. 114 6. 

By the statute 2 3 Wm. IV. c, 71, § 4, in order that there may be an 

interruption, sufficient to invalidate a title by prescription under that act, 
there must be some act or matter submitted to or acquiesced in for one 
year after the^ party interrupted shall have had notice thereof, and of the 
person making or authorising the same to be made. Moreover, the same 
section enacts that each of the respective periods, in the act mentioned, 
shall be deemed and taken to be the period next before some suit or action, 
wherein the claim to which such period may relate, shall have been or shall 
be brought into question. This section has undergone much discussion, 
the result of which seems to be as follows : — 

1. Enjoyment within a year next before the commencement of litigation 
must be proved. Consequently even after the whole period has elapsed, 
the right acquired may be lost by non-enjoyment for one year before the 
commencement of litigation.a 

2. An interruption, at whatever period after the time has once begun to 
run, does not prevent the acquisition of a prescriptive right, unlessacquiesced 
in for a whole year. Consequently, acquisition cannot be prevented by any 
interruption made during the last year of the period applicable to the right 
in question ; unless indeed such interruption be acquiesced in for one year 
before the commencement of litigation. 


NOTE TO § 201. 

1 . 

Bona iides, — The last two sentences*of § 201 turn upon the passage in 
the Corpus juris Ganonici requiring good faith. A land-owner who prescribes 
against a right of way, in consequence of its non-user, cannot in any sense 
be charged with want of good faith ; he has what is his own and not what he 
knows to be another’s property. The debtor, however, in the case put, 
keeps what he knows is not his, and although he is not bound to deliver 
what he detains until requested by the creditor ; this circumstance however 


a See Lowe v, Thomas^ 6 Ex. 825 ; FarTier v. Mitchell, 11 A. & E. 788. 
b FUght V, Thoynas, 2 Bing. H. 0. 688 ; and on appeal in XI A, & E. 688, and 8 01. 
Fin. 231. 
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does not prevent the existence of Qiiala fides in the sense intended by the 
Canon law. [Froben, § 1008.] 


2 . 

By the English law, hona fides on the part of the person prescribing does 
not appear to be requisite even in equity, but knowledge on the part of the 
person prescribed against is essential.^ In this, acquisition of a right by 
prescription diners from acquisition by the opez’atioii of the statutes of 
limitation (see note to § 206, 207). 


3 . 

As to who is, by the English law, deemed a Iona fide possessor. See 
post note to § 218. ^ 


NOTE q;0 § 202. 

A suitable object. — For rights which cannot be acquired by prescription 
see Com. Dig. Frceser. (D.) &«(F.); Yin. Ab. Prmscr. (B.) (S.) (U.) Here 
especially, the narrow technical meaning of the English word prescription 
must always be borne in mind. • 

NOTE TO § 203. 

Opportunity to interpose.— The following cases, decided upoia the 
statutes of limitation, illustrate the principle that time does not begin to 
run so long as there is no opportunity or occasion to interpose. 

1. Where the same person is bound to pay and is also entitled to receive 
the same sum— -Baffety v. Kingt 1 Keen, 601 ; Hyde v. Dallaway, 2 Hare, 
528 ; Bwrell v. Bari of Bgremont^ 7 Beav. 205 ; Wynne v, Sty am, 2 Ph. 
303 ; Spiohernell v. Botham, Kay, 669. 

2. No person capable of suing. Hurray v. JE7. India Comp,,h B. & Aid. 50. 

3. No person capable of being sued. Buplei^ v. Be Eoven, 2 Vern. 541 ; 
Tannin v. Anderson, 7 Q. B. 811 ; Douglas v. Forest, 4 Bing. 686. 

4. No occasion to interfere. Smith v. Lloyd, 9 Ex. 562. 


NOTE TO § 205. 

Extinctive prescription. 

1 . 

The statement in the text that the extinction, by lapse of time, of the power 
to sue is the extinction of the right itself, and consequently of all the 
remedies active and passive by which it can be enforced, is contested by some 
writers, who, relying on the general principle mentioned in § 191, cozitend 
that lapse of time does not necessarily deprive a person of the power of 


a Laniell v. North, 11 East, 370. 
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enforcing bis rigbfc passively by an exceptio. However, immemorial pre- 
scription clearly extinguishes the right itself and not merely the power to 
enforce it by action ; and, as regards definite prescription, whenever the 
grounds of the emoe^tio and the actio are alike, it would be very illogical 
after the latter was barred to allow an excepUo ScH eadem causa. The laws 
cited in the test support this view. [See Froben, § 1019.] 

2 . 

Whether, by the English law, lapse of time extinguishes the right or is 
only a bar to an action or suit, depends, in every case, upon the language 
of the statute applicable to it. 

The right is extinguished, and all the remedies for it, whether active or 
passive, are barred in those cases which are governed by 2 & 3 Wra. lY. c. 
71 and 8 & 4 Wm. lY. o. 27.^ 

The right is not extinguished, but ^the power of enforcing it, by active 
proceedings in a court of justice, is alone barred by 21 Jac. I. o. 16.^ But 
still to a plea of set-ofi, th.e statute of limitations may he ei^ectually replied 
and it may happen that an action or suit is the only remedy available, in 
which case, of course, the right is indirectly but completely extinguished. 


NOTE TO § 206, 207. 

1. Limitations of actions. 

The principal statutes limiting the time within which actions and suits . 
must be brought, are 3 & 4 W|n. lY. c. 27, and 21 J ac. I. o. 16. These 
statutes are fully as binding in courts of Equity as in courts of law.<i 

The time within which any particular action or suit must be brought 
varies with the action. The limits in the most important cases are .as 
follows — 

100 years ; the extreme limit for the recovery of an advowson and right 
to a presentation. 3 and 4 Wm. lY. c. 27, § 

60 years or (a) 3 incumbencies ; ordinary limit for same {ih, § 30), (h) 2 
incumbencies and 6 years ; limit for the recovery of land or rent by a cor- 
poration sole {ih. § 29). The reckoning is by years or incumbencies accord- 
ing as the former or the latter cover the longest period of time. 

40 years ; the extreme limit for the recovery of land or rent by any 
person other than a corporation sole {ih, § 17). 


a Bee § 34 of the last statute ; 5 Beav. 76. 

b Williajns v. JoneSj 13 East, 439 ; Fa? parte Dewdney, 15 Yes. 479 ; OouHenay v. 
WillumiSi 3 Hare, 539 ; Eose v. Grould^ 15 Beav. 189. 
c Bull. N. B. 180 a. 

6 Sovenden v. Annesl&y, 2 Sch. & Lof. 630 ; Smith v. Clay^ 3 Bro. 0. 0. 640. Dicta 
to the contrary may he found, e.g. in 3 Bro. 0. 0. 639 ; 3 Atk. 226 5 hut they surely 
are against all principle* 
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To be sufficient, it must be given before the action is brought, be Ally 
signed, and be unqualified.® 

2. Payment.^ Payment, of interest, or of part of a principal, must be such 
as to amount to an acknowledgment by the payer, that the larger sum 
claimed is owing from him to the payee.® Such a payment may operate not 
only against the person making it, but also against those who are jointly 
liable with him for the principal sum and in this respect payment differs 
from an acknowledgment which affects only the person signing it.s 

’ll 

2 . 

Where a person having a right to equitable relief delays seeking it, a 
protest may not be sufficient to prevent such delay becoming prejudicial 
to him.h 


NOTE TO § 209. 

. Extinction of defences, 

» 

Where the effect of lapse of time is not only to bar a right to sue, but to 
extinguish the principal right itself, or where, as in the case of set-off, the 
ground of defence might have been made a ground of action, there the 
statutes of limitation may be successfully replied to a plea setting up such 
principal right, or founded upon such ground.^ 

NOTE TO § 211. 

Possession. 

To possess strictly signifies physically to hold or occupy a tangible thing-. 
It is absolutely necessary that positive law should recognise the mere fact 
of possession, not only so. far as to authorise a person to defend himself 
whilst- in possession, but also to aid him in so continuing and in reinstating 
himself if dispossessed. The mere fact of possession must everywhere 


a Bateman v Pindei^j S Q. B. 574. 

b Wliip!py V. Hillary^ 3 B. & Ad. 399 ; Hyde v. Johnson, 2 Bing. N, 0. 77S. 
c See Tanner v. BmaH, 7 B. & 0. 603 j Toynder v. Bluck, 5 Bowl. P. 0. 570; Emi 
V. Frendergast, 15 L. J. Ex. 223 ; WilUa^ns v. Griffith, 3 Ex. 335 ; Evans v. Simon, 9 Ex. 
282. The other cases will he found referred to in the above ; "Edmonds v. Goater, 

15 Beav. 415, is scarcely reeoncilcable with them. 

d Whitcomh v. Whiting, 1 Sm. L. 0. 318, As to mortgages, see 7 Wm. IV. & 

I Vie. c. 28 ; rent, see 3 & 4 Wm. IV. c. 27, § -35. 

0 2 Wms. Sannd, 64 Jes Homan v. A^idrews, 1 Ir. Eq, N. S. 106 ; JSfeve v. Hollands, 

16 Jnr. 933, Q. B. ; Hart v. Stevens, 6 Q. B. 937; Wainman v. Kijnman, 1 Ex. 118s 
Putnam v. Bates, 3 Buss. 188 ; Hash v. Hodgson, Kay, 650, 

f Burleigh v. StoU, 8 B. & 0. 36 ; Pease v. Hirst, 10 ih, 122 ; BoivUng v. Ford, 

II M, & W. 329 ; Whitconib v. Whiting, 1 Sm. L. 0. 318. 

1 9 Geo. IV. 0 . 14. See the note to lV7^^^coTO^> v. Whiting, in 1 Sm. L. 0. 318. 
h See Birmmgham Canal Go. v. Lloyd, 18 Ves., 615. 

1 See ante note 2 to § 205 ; Smith v. Lloyd, 9 Ex. 662. 
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1)0 a state to wbich certain rights attach, provided the pdssessor has a 
Juridically recognisable will to remain in possession. In the absence o£ snob 
a will a pei’son dispossessed can only complain of personal aSront. A jurist 
’ must therefore extend the notion of mere occupation {detentio rei), and 
require a will to detain {animus detinendi) to be added to it in every case in 
which possession has to be considered. The doctrines of possession wonld 
be extremely simple if nothing had occurred besides the logical extension of 
these fundamental notions. But positive law has introduced so many 
fictionSs and has given ^he name of possession to so many combinations of 
dissimilar circumstances, that nothing, save the name, now remains common 
to them and to the original state of an intentional holding. There are many 
cases in which a person is treated as if he were in possession, although 
starting from uhe above elementary notions he can in no sense be said to be 
so ; and on the other hand there are cases in which, judging from them, a 
person does possess, who; by law, is treated as if he did not. Seeing then 
that the nature of possession is so changed, the proposition that it is a mere 
state cannot be relied upon, and yet the consequences of the original prin- 
ciples must still prevail where no modification can be shown to have been 
introduced. What modifications have been introduced, it is the province of 
writers upon this subject to state. [Abridged from Thibaut’s Essay fiber 
Besitz und Yerjahrung, § 1. 2. 6.] 


NOTE TO § 212. 

The propriety of placing the doetrines relating to possession amongst the 
general principles of jurisprudence instead of amongst the principles m'ore 
particularly applicable to real property is denied by many writers, but 
always was strenuously maintained by Thibant. Possession is indeed a mere 
state, but it is a state to which are annexed consequences not only -of the 
utmost importance, but of the most general description, even if we exclude 
those on which so much stress is laid, viz. the right to an interdict, and the 
acquisition of a title by prescription. Of these general and important conse- 
quences it suffices to mention here the right of self-defence, and the 
(rebuttable) presumption that a person in possession is entitled to what he 
possesses. This presumption, arising as well in favour of a plaintiff as a 
defendant, cannot be considered as a mere illustration of the general 
principle by which the oiitis prohandi is thrown on the party demandant in an 
action. See Proben, § 204. 


NOTE TO § 213. 

The work upon possession is Savigny^s Das Becht des Besitzes, This’ 
essay is universally recognised as one of the most masterly that has ever 
appeared upon any branch of Jurisprudence, and is deserving of the most 
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careful perusal by the English student.® It would have been an easy matter 
to have illustrated the test by extracting passages from Savigny’s treatise, 
but the translator has refrained from so doing, in the hope that the reader 
will refer at once to it for further information upon this most important 
subject. . . 

Upon the English law of possession there is not, to the writer’s knowledge, 
any work, good, bad or indifferent. The doctrines upon this subject are only 
to be found by wading through a mass of cases upou the old possessory 
actions, ejectment, trespass, trover and larceny, and as, in some actions, 
the plea of not possessed puts in issue the right to possess, and not the 
mere fact of possession ,t> it is necessary to be careful not to be misled by 
decisions relating to the evidence admissible under that plea. Thefewremarks 
upon possession made by Biackstone in his Commentaiies are very unsatis- 
factory, for not only has he attributed no definite meaning to the word 
possession, but he has constantly coi^ounded together rights so very distinct 
as a right to possess and a right of possession, i.e. flowing from possession. 


NOTE TO §§ 2U— 216. 

Nature of Possession. 

The word possession is used by English writers in many senses, which it 
is absolutely necessary to distinguish if confusion is to be avoided. 

1. Possession denotes an actual occupation or holding. This is usually 
called actual possession. It is that which is prima facie evidence of owner- 
ship, and that which is (in general) nepessary to support an action of 
trespass and which, if continued long enough, results in a right to hold. 

2. Possession denotes a present right to occupy or to hold. This is what 
is meant by possession in law, by constructive possession, by legal possession 
and by right of possession.^ Possession in this sense does not per se 
result in a title by prescription, but may be lost by a continued actual 
occupation by another. Moreover, possession in this sense can only be 
predicated of moveables, and of incorporeal hereditaments, both of which 
are said to be possessed by him who has the present right to hold or enjoy 
them ; but, even as to moveables, a right to hold them, if the result of a 
mere permission revocable at pleasure, is not per se denoted by possession.*^ 

3. Possession often denotes at the same time both actual oooupatiou or 
detention, and the right to occupy or to hold. 

4 Possession is sometimes used, in the plural, to denote what cau be 
possessed.^ 


a Sir Ersldne Perry has translated the work into English. Von Savigny’s Treatise 
on Possession. London. 1848. 
b 2 Wms. Sannd. 47 ^ ; 3 Chitty Plead. 279. 
c See Giib. Ten. 21 , &c. 

d See the authorities cited post note to § 221, 222, 

© Britton and Pinch both so use the word Possessions. 
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5, Poasesaion is nomefeimes synoixymous with seisin, e.g. in the maxim 
pmMe$«io fn^iris faeit sororem esse hcercdem . 

i». The phrase in possession” is used in the sense of present. 
Thus, as regards the time of enjoyment, estates are divided into estates in 
possession and estates in expectancy, i.e. remainder or reversion ; and, with 
reference to the necessity of instituting proceedings to obtain actual 
possession, idghts and things are divided into those in possession and those 
ill action. 

These different meanings of the word possession render it extremely 
difficult to deduce from the reported cases any general principles applicable 
to possession in the very important sense of a de facto exercise of a right 
actual or assuilied. To succeed in such an attempt care must be taken not 
only to ascertain precisely in each case the sense in which the term posses- 
sion is used, but also to distinguish accurately between— 1. Possession as 
a mere state; 2. The right to possess, *i.e. to be now in possession, and; S, 
The rights of possession, i.e. resulting therefrom {jtis possessionis in the 
sense of the Romans (§ 230), but not in the sense in which that expression 
is used by Gilbert, Elackstone and others). 

An examination of the well known saying, “ The possession of a tenant 
is the possession of his landlord,” will at once show the necessity of attend- 
ing carefully to the sense in which the word possession is used. 

1. If the tenant merely holds by the permission of his landlord or as his 
servant, the tenant is nothing more than the agent by whom the landlord' 
possesses. In this case each is deemed in possession, a and, to some extent, 
in the same sense, for it seems that either can sue in trespass for damage to 
the thing held nevertheless, the landlord is not in possession so as to 
prevent the tenant from gaining a title by virtue of the statutes of limitation, 
if other circumstances are favourable; for within the meaning of those 
statutes, the tenant alone possesses. 

2. But if the tenant has a right to possess other\yise than as above, his 
possession is not the possession of his landlord in the sense just explained. 
In such a case it is clear that, neither with reference to the statutes of limit- 
ation nor for the purposes of an aotioii of trespass can the landlord be 
considered as in possession. U?ider the circumstances now supposed the 
meanings to be attributed to the phrase are— 1. That so long as the tenant or 
any one claiming under him is in possession, he shall not be heard to say 
that he claims to hold by virtue of a title paramount to that of his landlord 


a Cora. Big. Trespass (B. 2); BeHieY. Beaumont, 16 Bast. 33. 

b. See 1 Ohitty on Plead. 196 ; Sail v. Davis, 2 Oar. & P. 33 ; but see Owen, 52. 

<5 This is sometimes expressed by saying that the tenant is estopped from denying 
his landlord’s title. 
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and 2. That as long as the tenant is in possession, so long is the seisin of 
the freehold undisturbed.^^ 


NOTE TO § 217. 

Ha^tnral, Ci¥il. — A great deal has been written upon the subject of 
natural and civil possession. The most important views will be found in 
Pothier traite de la possession, o. 1. art. 2 ; Thibant Besitz u. Ter j. § 11. ; 
1 Yangerow Leitf. § 199; Mackeldey’s Lehrbuch.., § 213; and Savigny's 
treatise, § 7. 

According to the last named anthor Possessio includes — 

1. Detention i.e. a mere fact or state. 

2. PossessiOi i.e. detentio accompanied by an animus dethi^ndi : a fact or' 
state recognised by law and protected by an interdict. 

3. Possessio cwilisj i.e. detentio accompanied by an animus detmendi and 
also by a justa eaihsa and by hona fides : a fact or state recognised by law, 
protected by an interdict, and, if continued long enough, conferring aright 
by usucaption. 

4. Possessio naturalisy which has a merely negative character and signifies— 

a. When opposed to possessio cMUs, every possessio other than it. 

h. When opposed to possessio simply, mere detentio* 

To which of these the term is opposed and what meaning it consequently 
has can only be ascertained by the context, and is often a matter of 
considerable doubt. 


NOTE TO §-»218. 

Bona fide. — A hona fide possessor is he who being in actual possession 
is excusably ignorant of the facts which show that he is ngt entitled to 
possess. A possessor, who has documents which show that the right to 
possess is in another, is not, juridically speaking, a hona fide possessor 
although no malafides in a moral sense can be attributed to him.t> 


NOTE TO §§ 221, 222. 

Acquisition of possession. 

Distinguishing as carefully as possible possession as a mere state from the 
right to possess, whether as owner or by his permission, and confining the 
word possession to that state which is sufficient ground for an action of 
trespass against whomsoever may disturb it, the doctrines of the English 
law respecting the modes in which possession can be acquired, may, suffi- 
ciently for the purposes of the present note, be stated as follows. 


a See Co. Lit. 15 a ; Yelverton, 165 ; 1 Prest. Ah. 2o4. 

b BeQ 2 ?er Lord Hardwicke in Dormer v, FoHescue^ S Atk. 134, md^per L. J, Turner, 
IB Eiclcs V, BalUUj 3 Be G. Mo. & G. 815. 



r 


POSSESSION 


[appendix. 


i'XX 

1, Actual occupation or detention whether of land or goods, and whether 
legal or illegal, amount's to possession on the pai’t of the occupier -or holder.^ 
N'evertheless, as against him who has a right to possess and who asserts 
that right without delay, such occupier or holder is not deemed in sufficient 
possession to maintain an action of trespass.t> 

*2. Possession of moveables is deemed to be in him who has the present 
right to possess them ; consequently on the acquisition of this right, 
possession (sufficient to*" support trespass) is also acquired without an actual 
taking.© This doctrine extends as well to persons who have a right to 
possess as owners, as to those who have, as against the owners, a right to 
possess for a given purpose or a given time only, but it does not extend to 
persons whose <^right to possess is the consequence of a mere permission 
revocable at pleasure.^ Moreover, an equitable right to possess is not such 
a right as is at law sufficient to vest the possession.® 

3. Possession of laud is not acquired solely )>y the acquisition of the right 
to occupy ; entry is necessary and must be made animo possidendLs How- 
ever, be who possesses the surface possesses also whatever is below it unless 
the contrary can be shown.^ With respect to laud, there are moreover 
two very important doctrines, viz., 

A. When several persons enter to acquire possession, the law imputes, 
possession to that one of them alone who has the better present right to 
possess ji so, where several persons are in occupation of the same house 
«&c., the possession is deemed to ^oe in him who, as between themselves 
has the better present right to occupy .1: 


a OaUaris v. Coiuper, 4 Taunt. 547 ; Barker v- Birlcbeck^ 3 Burr, 1556 ; C^mham v. 
JPeat, 1 East, 244 j Ohanibers v. JDonaldsony 11 East, 65 j Bar^pur v. Gharle$ivort\ 

5 B, & 0. 574; Amoriev, JDelamirie, 1 Sm. L. 0. 151 ; Bac. Ab. Trespass^ C. 2 &3. 
See as to a mere servant,* Bloss v. Holman ^ Owen, 52, and Hall v. Davis, 2 Oar. 

6 P. 33. 

b Brown v. Dawson^ 12 A. & E. 624 ; Chapman v. Thumhlethorp ^ Cro. El. 329 ; 
Taunton v. Costar, 4 T. R. 431 ; Yin. Ab. Foss. P. pi. 3 ; Bac. Ab. Tresp. E. A stranger 
cannot avail himself of this doctrine, Garter v. Johnson, 2 M. & Rob, 263. 

c Com. Big. Trespass (B. 4.) ; Bac. Ab. Tresp. 0. 2 ; P, N. B. 90 E. 91 B. D. P ; 
Adams v. Cheverel, Cro. Jac. 113. 
d See the cases in 1 Chitty on Pleading, 189, 190. 
e TP/iite v. Morris, 16 Jur. 500, C. P. 

i Bull, N. P. 81 a, note 3; Com. Big. Trespass (B. 3) ; Lutwich v. Mytton, Cro. Jac. 
604; which is however opposed to Anon:, Oro. El. 46, case 3. 

g See Blandish v. The Mayor of Idv&i'pool, 1 Drew. 1 ; per Lord Tenterden, 
7B. & 0. 402. 

h Keyse v. Foioell, 2 E. & B. 132, 
i Perk. Prof. Book, § 218, 

Perk. § 219 et seq ; Yin, Ab. Possession, A. pi. 2, 3. 11. 12, 
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B, He who, having a right to possess land, enters thereon miinio possl^ 
dendU is deemed to have acquired possession from the time when the right 
to possess accrued.® 

3. Incorporeal hereditaments are deemed to be in the possession of him 
who is entitled to them but this doctrine clearly does not apply to pre- 
vent an usurper from acquiring them by long-continued user. 

4. That which is already possessed by one pei’son cannot be adversely 
possessed by another until the possession of the former is at an end and 
a person is often deemed in possession although another is in occupation.<^ 


NOTE TO § 223, 

By an agent. — That possession can be acquired through an agent is open 
to no doubt.® Questions of considerable difficulty however arise where a 
servant, contrary to his duty, takes possession for himself and not for his 
master ; in such a case the maiJfcer is deemed to have acquired possession if 
the servant, in the first instance, dealt with the things as if he were acting 
on his master’s behalf, e.g. by putMiig them in his master’s cart or barge j 
but the master is not deemed to have acquired possession if the servant’s 
conduct showed beyond all doubt that he took the things for himself and 
not for his master.^ This last statement however must not be taken to 
imply that delivery to the servant is an insufficient performance of a duty 
to deliver to the master sending him. 


NOTE TO § 225. 

Miscellaneous. — The possessor of one thing is, in the absence of any 
reason* to the contrary, deemed to possess whatever is on or in it with his 
consent, e.g. goods placed on board ship are in the possession of him who 
possesses the ship;g so goods in a house are in the possession of the 
oooupier.^i It is however necessary that the possessor of the house, 
should, by himself or his agents, have the control of, and the power to 
obtain access to the things in it ; for the occupier of land has not, merely as 


a Com. Dig. ^Trespass (B. 2) ; Yin. Ab. Tresi^ass <T.) ; see Butcher v. Butcher, 
7 B. & 0. 399 ; Eoscoe on Real Actions, 705. 
b See Yin. Ab. Bossessionj A. pi. 1. 

c See ib. pi. 12, and ]S. pi. 3 5 and the judgment in Broion v. Bawson^ 12 A. «& B. 624. 
d i2. V. Smithy 16 Jur. 414 5 BMie v. Beaumont, 16 East, 33 j Com. Dig. Trespass 
(B. 2). 

e E. N. B. 91 E. 

f See iS. V. Beed, 18 dm*. 66, and the cases there cited, 
g Abbott on Shipping, 239, &c. See as to gas v. White, 17 Jur. 536. 
h Ward v. Macauley, 4 T. E. 489. 



oxxii 


POSSESSIQK. 


[appendix. 


suolf, the possession of the wild animals upon it,®- nor has the keeper of a 
box possession of its contents if the key be purposely kept by another^ 

Wild animals are not in the possession of a person until they are actually 
caught ; the highest probability that they will be caught is not sufficient.^ 

With respect to symbolical delivery, it is to be observed that the handing 
over of a mere symbol operates only as evidence of intention. When the 
key of a place where goods are locked up is handed over to a person to 
enable him to get at them, there is something more than symbolical delivery ; 
be at once obtains the ‘power of gaining access to the goods, it is he who 
then detains them, and, when he takes the key, he possesses the goods.d 

Possession may be lost by one person and gained by another without 
any actual transfer. This often happens in cases of a sale of chattels ; for , 
although they^toay remain with the vendor, still if they have been set 
apart for the purchaser and if they are detained solely for him and on his 
behalf, and not, in any sense, by the vendor for his own benefit, they are 
deemed not to be in his but in the pui^haser’s possession.® 

NOTE TO § 226 . 

r. 

Loss of possession. 

1 . 

If it be granted that two facts are essential to constitute possession, it is 
clear that in the absence of one of them there can be no possession. The 
two passages which are to be found in the Digest, XLL tit. 2. L. 8, and L. 
tit. 17. L. 153, certainly at first sight appear to contradict the author’s posi- 
tion ; those passages run thus — 

Nulla possessio cecquiri nisi animo et corpore ita nulla amiftitur nisi in qim 
UTKUMQUE in contrarkim actum est 

The difficulty arises from the ambiguity of the word utrumquet but this 
Savigny has clearly shown to have the following meanings, viz. : 1. Both ; 
2, One or the other ; 3. One or the other, or both — indefinitely. 

By adopting either of the last two meanings these texts and the others 
cited in note ( y) cease to be conflicting, and the fundamental principle of 
possession is consistently carried out. 

2 . 

The inodes in which possession may ,be lost are, to a certain extent, 
obvious. Three cases, however, deserve notice. 


a 1. N. B. 87 A. note c. 

See lledilell v. DohreCj 10 Sim. 244. 
c Young v. JSichenSj 6 Q. B. 606. 

cl See Savigny’ s work on possession, § 17, and the observations of Lord Hardwicke, 
S Tes. S, 443. 

e Smith’s Merc. Law, 454, &c. ; 1 Add. Con. 280, &c. 
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1. Yoluafcary abaudoDiaeiio. Abandonment is not fco be presumed; a 
person shown to have been in possession is not, at all events in the first 
instance, called npon to prove the continuance of an a?? mu$ 2yossidendi, but it 
is for those who allege an abandonment, clearly to show an animm non possi- 
dendi. In general^ the mere fact that a person quits a place or thing, of 
which he had possession, is not sufficient evidence of abandonmentjS- nor does 
he lose possession by merely entrusting the thing to auother.t* If however a 
thing is delivered up to another, under such circumstauces that an immediate 
countermand is not permissible, then possession is f)arted wifch.c 

2. The hostile conduct of another. In order that possession may be lost 
in this manner there must be an actual deprivation. An intention, however 
hostile, is not sufficient ; it must be fully carried out, and possession is not 
lost until deprivation is complete.^ 

3. Misfortune. An observation similar to the last applies, it is appre- 
hended, to cases where a thing is los\ sunk, or otherwise rendered inacces* 
sible. Such an occurrence, followed by inactivity on the part of the possessor, 
might amount to strong, if not conclusive evidence of abandonment ; but if 
he exerts himself to regain the thing he can scarcely be said to have losfi 
possession until either he discontinues his exertions or re-acquisition becomes 
clearly impossible. 


NOTE TO §§ 230, 231 

Eights of a possessor. 

1 . 

A person in possession has a right so, to continue against every one who 
cannot show that he has a better right to possess and consequently, in 
wqualijure melior esi conditio possidentis.^ He who attempts to dispossess 
another or to damage things in his possession may be opposed by force ' 


a A departure maij, of course, amount to au abandonment, as in Blades v. Amndel, 
1 M. & S. 711. 

b See Lotan v. Cross, 2 Camp. 464 ; BeHie y. Beaimooit, IG East, 33 ; Beeves v. Capper , 
5 Bing. N. 0. p. lil j B. t. Smith, 16 Jur. 414. Lucas v. Noclcells, 2 T. & JT. 304, is a 
strong case, for there is a shipowner was deemed in possession of n, ship which he had 
chartered to another. 

•c See JBimter v. Westhroohe, 2 0. & P. 5/8 ; Hall v. Ficliard, 3 Camp. 18/ ; Wanl v. 
Macauley, 4 T. 11. 489 ,* Sweet v. Pym, 1 East, 4. 

d See Yiner’s Ah. Boss. A. pL 3. 5. 12, B. pi. 2, 3; J2. v. ManUeloia, 17 Jur, 352 j 
and the cases on larceny collected in 2 Eussell on Crimes, <S:e. 5 & 6. See as to 
things distrained, JFhitley v. Bdberts, 1 Me. Clo. <fe Y. 118. 

e Com. Dig. Pleader (0. 39); Yin, Ab. Possession (P, 3, 5) (G. 6) (I. 1. 4. 5); 
Amory v. JDelamirie, 1 Sm, L. 0. lol ; MaHhiY, Strachan, 5 T. B. 107 n; Uraham' y, 
Peai, 1 East, 246. 
f Broom’s Max. 561. 
g Com. Dig. Pleader (3 M. 16 and 17). 
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and an action of trespass will always lie for a wrongful interference with 
|>os session. 

Possession, whether of realty or of personalty, is pvima facie evidence of 
ownership, and whenever a right has been de facto exercised for a long time 
it will always, if possible, be referred by a judge to a lawful origin. ■ Any- 
thing, even an act of parliament, will, in the absence of proof to the contrary, 
be presumed to have existed if such a right cannot otherwise be upheld.^ 


2 . 

Mesne profits. — By the Eoman law, a person bona fide in possession of 
property, was ijptjif evicted, bound to account for the profits derived by him 
during such possession. By the law of England there seems to be some 
doubt as to this, for whilst it is clear that at lato every possessor, whether 
hona fide or not, can be compelled, on eviction, to account for all the mesne 
profits for such time as the statutes of limitation allow, it is not clear in 
equity whether a bona fide possessor must siiiSilarly account, except in a few 
special cases, or whether the rule is the other way, and special circumstances 
are required to subject him to such a liability. ® 


3. 

Improvements. — By the Eoman law, again, a bona fide possessor was, on 
eviction, allowed compensation for lasting improvements made by himself. 
With us however no such compensation is at laio obtainable whilst in 
equity^ the Eoman law is followed if the possessor is defendant, s for 
then the maxim He who will have equity must do equity” can be applied. 
But if the possessor is evicted at law, there is no English authority to 
show that he could, as plaintifi in equity, actively enforce his claim for 
compensation. The late Mr. J. Story, in a case with which he took great 
pains, held that such a claim could be actively enforced, but another 


a Com. Dig. Trespass ; 1 CMtty Plead. ISGeise^j;. and the cases cited antem the 
note to § 221, 2. 

h Webb V. 7 T. E. 307 ; Jayne v. Price, 5 Taunt. 326 ; Poe v. OouWired, 7 
A. & E. 239 ; Wallyn v, Lee, 9 "Ves. 31 j Jones v. Smith, 1 Hare, 60, but see per Lord 
Eldon, in liiern v. 3Iill, 13 Yes. 119, 

c A. G. V. Fivelme Hospital, 17 Beav. 390 ; Mayor of Hidl v. Horner, Cowp. 102; 
Gibson v. Clarh, 1 Jac. & W. 159 ; and seo other cases in Best on Presumptions, 144, &c. 

d 1 Wins. Sannd. 2/7 /. ; Hoscoe on Eeal Actions, 705, 6, 

e See Pormer v, FoHesene, 3 Atk. 124; and Hides v. SalliU, 3 De G. Mo. & G. 782, 
where the Lord Chancellor tCok the first view, and L. J. Turner the second. 

t Boseoe on Eeal Actions, 329. 

g Eohinson v. Ridley, Q Madd, 2 ; see the decree in The Torh Building Oo.v» 
Macleenne, 8 Bro. P. 0. 70 ; 2 Spence Eq. Jur, 304 ; 2 Story Eq. Jur. § 1237 } ante note 
to § 167. 
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/ 

eminent American judge, Mr. Chancellor Kent, has disapproved of this 
doctrine,^ 

NOTE TO § 233. 

Interdicts. 

1 . 

For some remarks upon the Roman Interdicts, see a7ite liote to § 63. 

2 . 

The only remedies which the laws of England afford, and which can 
with propriety be termed possessory, are the actions of trespass and of 
ejectment. The former, as will be seen by reference to the authoiities 
referred to in the note to §§ 221, 222, may be brought I?y any person in 
possession against whomsoever disturbs him ; the only exception being 
that the action does not lie against him, who, having the immediate right 
to possess, has recently been deployed of his possession. The action of 
ejectment lies for the recovery of land which the plaintiff has a right to 
possess j it is immaterial whether he ever was in possession or not, but if 
he was in fact ousted, his possession is sufficient evidence of a right to 
possess, except as against those who can show a better.^ 

NOTE TO § 234. 

Lien. 

The English word lien means not only a right to refcain possession 
of a specific chattel, as a security for payment of a sum due, (its proper and 
legal significationc), but has been extended so as to include a right to have 
specific propei’ty in the possession of another applied in satisfaction of a- 
claim.^ A right of the latter description, if recognised only in Equity, is 
termed an equitable lien,® as distinguished from a right of the former 
description which is, or should be, that denoted by the word lien when used 
alone. There is little common to the two except the name. 

The reader will find an excellent summary of the law of Lien in Smith’s 
compendium of Mercantile Law, Bk. IV. c. 2. 

1. Even in the absence of any special agreement or usage, he who, at the 
request of another, bestows labour and skill in the alteration and improve- 
ment of his moveables has a lien upon them.* 

a Bright v. Boyd, 1 Stoi’y Bep. 178, cited 2 Story Eq. Jm\ § 1237 i and see 2 
Kent Com. 834 et seq. If the Improvements were made witli knowledge of an 
adverse claim, compensation is ont of the question. Clare Mall v. Harding, 6 
Haro, 273. 

t See Allen v. Bivingion, 2 Wms. Saund. 110 a; JDoe v. Dyeball, 3 Oar. & P. 610. 

c 2 East, 235. 

d 1 Story Eq. Jur. 500 5 and see as to maritime liens, Abbott on Shipping, 551. 

c . Equitable lien also denotes a lien in its proper sense, i. e. a right to retain 
possession, but cognizable only in a Court of Equity. 

f Smith Merc. Law, 507 ; Lempnere y. Pasley, 2 T. B. 490. 
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2/ Where the contrary cannot be shown, the lien is confined to the 
thing altered and itnproTed, and only extends to the amount oE compensa- 
tion for the labour bestowed upon it.®- 

S. A lien is a right which is not transferrible,^ and which is exerciseable 
only passively, namely, by keeping the thing as a security for what is 
due on it.® 

4. A lien may exist in respect of a demand not enforceable action.^ 

5. By virtue of special laws, liens sometimes extend to things other than 
that on which labour has been bestowed, and are available as a security for 
other claims than that arising from the bestowal of such labour.© 

6. A lien is a available not only as against the person from whom pay- 
ment is due, but also against every person whose right to the thing detained 
is derived froifi him subsequently to the existence of the lien.f 

7. But a lien is nob available against those whose right to the thing is 

not derived from such person, or whose right, if derived from him, existed 
prior to the lien.s ® 

8. In Equity, liens, in the proper sense of^the word, arise under circum- 
stances under which they do not arise at law. This is especially the case 
in mortgage transactions, and where bhe^ person in possession is so situated 
as to be able to avail himself of the maxim, ** He who will have equity 
must do equity.’' 


NOTE TO § 235. 

It will be observed that the interdicts de vi and devi armata only lie for the 
recovery of the possession of impioveables. Savigny is of opinion that the 
interdict idruhi (mentioned in § 234) was applicable for the purpose of 
reobtainiug the possession of moveables in those cases in which the actio 
furtif actio vi honomm raptoriim, and the actio ad exhibendtim were improper 
(Besitz. § 42). 

The word vis had a very extended signification {Sav. p. 477.) 


NOTE TO § 237. 

Summary Bestitutiou. 

In Eleta (lib. 4. c. 2.) there is a chapter headed Be Bemedio SfoUcdionis 


a Where it extends to other things or for other demands, a lien said to be 
general, in other cases particular, see 2 Add. Oon. 1292 el seq. ; and the cases there. 

b Me Oomlie v. Davies, 7 East, 5 ; Legg v. Evmis, G M. & W. 42. Personal repre- 
sentatives succeed to the liens of the deceased. 1 Swanst. 85. 
c J 071CS V. Tarlelon, 9 M. & W. 672. 
d Higgins v. Scott, 2 B. & Ad. 413. 
e Smith’s Merc. Law, 610. 

^ Legg v. Dvam, 6 M, & W. 36. 

E Delly V. Wathen, 7 Hare, 351 j and 1 De G, Mo. & G. 16. 
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in which the wrifcer lays down the doctrine that a person who has*been 
wrongfully ousted may, without delay, forcibly expel the intruder. Bat if 
judicial assistance was required there does not seem to have been any common 
law remedy of a summary nature by which an ousted possessor could obtain' 
restitution. However, by the statutes relating to forcible entry and detainer, 
a justice of the peace is empowered, in case a person in possession of land 
is forcibly expelled or kept out of possession, to enquire into the matter, and, 
if force has been used, to compel immediate rostitiitioii.a This summary 
remedy does not seem applicable, unless the complainant has at least a right 
to possess for a term, or unless he has been in possession for three years. 

After a conviction for larceny, restitution of the thing stolen is awarded, 
unless it is a valuable security and has come into the hands of a third person 
who hona fide gave value fox- it> 


a 8 Hen. VI. c. 9, and 13 El. 11. 
b 7 & 8 Geo. 4. e, 29, § 57. 
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Abandoniibnt of possession, 199, 
[201 ; App. cxxiii 
Abatement, plea of, when some onl^f 
[are sued, App. Ixxviii 
Abrogare, 39 

Absence, presumption from, as to 
[death, App?i Ixix 
Absolute duties, App. iii 
Accessio, 144 ; App. xci 

possessionis, 195 ' 

Accessories, 144 ; App. xci 

possession of, 193 
Accessory, mei’ged in principal, 76 
Accidents, 129 ; App. Ixxxiii 

no compensation in cases 
[of, 160 ; App. xciv 
Account, right to, when barred, 
[App. cxiii. note 

Accusatio, 59 

Acknowledgment prevents time 
[from running, 182 
what is sufficient to 
' prevent time from running, 
[App. cxiv 

Acquiescence, when presumed from 
[silence, App. cv 
in not prosecuting 
[rights, App. xiv 
Acquisition of possession, App. 

[cxix 

Actio, 56 

adjectitise qualitatis, 67 
arbitraria, 66 ; App. xliv 
bonm Mei, 65 ; App. xliii 
dativa, 165 ; App. ciii^ 
directa, 66 ; App. xliii 
jfictitia ; App. xliii 
in factum, 8, 67 

concepta, App. 

[xxxv. xlii 
utilis, 67 

in jus concepta, App. xxxv. 

[xlii 


Actio in personam, 56 ; App. xl. 

[xliv 

in rem, 54, 66, 67 ; App. xl. 
in rem scripta, 56 ; App. xli 
judicati, App. xxxix 
legis, 166 ; App. xxxii 
meramvin die tarn spirans, 64 
mixta, 55, 60; App. xxxix. 

[xlii 

nativa, 165 ; App. ciii 
nominata, 66 

per condictionem, App. 

[xxxiii. xxxiv 
judicis postulationem, 
[App. xxxiii. xxxiv 
manus injectionem, 
[App. xxxiii. xxxiv 
pignoris capionem, 
[App. xxxiii. xxxiv 
perpetua, 181 
poenalis, 59, 60 
popularis, 60 
prsejudicialis, 57, 103 
rei persecutoria., 59 
sacramenti, App. xxxiii 
strict! juris, 66 ; App. xliii 
temporalis, 181 
utilis, 66 ; App. xliii 
vulgaris, 66 

Actions, 54 et seg. See Actio 

none to enforce a merely 
[moral duty, App. vii 
when several lie, 61, 62 ; 

[App. xlvii, &c. 
at law. and suit in equity, 
[both lie, App. Ixvi 
by and against heirs, &c., 
[63, 64) ; App. xlix. &c. 
barred by time, 181 ; App. 

[cxii 

bar of, does not extinguish 
the right, 170 ; App. 

[cxii. exxvi 


A 
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Aciions pending, perpetuates 
[rights, 180, 182 
by what law go- 
verned, 22; App. 

[xviii 

personal, App* xlv 
real, App. xlv 
Actores, 109 

Aciis, impossible, App. Ixxxiii 
invalid, 70, 71 

several on same day, priority 
[of, App. Ixv 
of Parliament. 8eQ Statutes 
private, App. xxiii 
Actual possession, App. cxvii 
Actus legitimup, 166 
Adjectiones,-App. xxxvii 
Adpdicatio, App, xxxv. xxxvi 
Adolescentes, 117 
Adopted law, 11 

force of, 35 ; App. xi 
Adoption gives rise to agnatio, 120 
Admiiiistratores, 109 
Ad rem, jus, 57 

Advowson, right to, when barred, 
[App. cxii 

Adnotationes, 32 ; App. xxiv 
.^quitas, 44 

uEstimatio, 148 ; App. xcii 
communis, 149 
singular is, 149 

iBfcas prima, 117 ; App. Ixxviii 

pupillaris, 117 ; App. Ixxviif 
secnnda, 117 ; App. Ixxviii 
Affections, damages for injury to, 
[151 ; App. xcii 
Afffnes, 123, 124; App. Ixxxi. Ixxxii 
Affinity, 122 ; App. Ixxxi 

canon law as to, 123 

Age, 117 

table of ages, App. Ixxviii 
Agent, possession gained by, 196 ; 

[App. cxxi 
lost by, 201 

not always allowable, 166 
Aggregate things, 142 
Aggression, 53, 54 
Agiiati, 119 
Agnatio, App. Ixxx 
civilis, 120 
natural is, 120 

Aggravated wrongs, App. xciv. 

[xcv 

Agreement. See Contract 
Alienation, 69, 70 ; App. li 
of duties, 70 
of possession, 195 
by corporations, 108 


Alternative duties, 71, &o. 

damages for 
breach of, 
[App. xcv 
legacy, App. Iv 
rights, &o., 71, &o. ; 

[App. Hv 

Ambiguous conduct, 168 ; App. civ 
words, 45 

American doctrine, as to void laws, 
[App. viii 

Analogy, interpretation by, 47 

Anatocismus, 160 

Animals, wild, possession of, 200 ; 

[App. cxxii 

Animus possidendi, 189, 190 

Anomalous laws, 30 

Appeal, decision of Court of, App. 

Appx'oval, subsequent, App. cv. cvi 
Appurtenances, 144 
Arb^traria actio, App. xliv 
Arctitudo, 119 
Argumentum a contrario, 46 
Arrangement, 2 

Bomaii, 4 ; App. iv 
Thibaut^s, 3; App. 

of the Code 4 

Institutes, 4 
Pandects, 4 

As, App. xcvi 

Assault, action for, when barred, 
[App. cxiii 

Assent, 167, 168 ; App. civ 

subsequent, 71 ; App. cv 
Assignment, App. li. lii 
Authentic interpretation, xliii 
Authentics, 36 [36 

preferred to the Code, 
Authority, iu more than one, does 
[not survive, App. Ixxv 
subsequent, App. cv. cvi 
Autonomical laws, 19 


Bankruptcy of one of several per- 
[sons jointly bound, App. 

[Ixxiv. note 

Bastards, not infamous, 127 
Battery, action for, when barred, 
Beneficia, 27 [-^PP* <3xiii 

Betterments, allowances for, App. 

[cxxiv 

Bilateral, App. xxix 

instruments, interpret- 

[ing, 61 

relationship, 121 
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Bible, authority of, 10, 11 ; App. 
Birth, 100 . [vii 

must not be prevented, 100 
proof of, lOl 
Blood relationship, 120 
Bona fide possession, App, cxix 
Bona fides requisite to prescription, 
[App. ox 

Bonos fidei actio, App. xliii 
Body, diseases of, 119; App. Ixxix 
Bond merges what debts, App. Ivii 
Bonoriim cessio, App. xxxix 

dis tract io, App. xxxix 
emptio, App. xxxix 
Breach of trust, interest payable 
[on, App. xcviii. xcix. c 
Brutum fulmen, App. lx 
Bye-laws, 106 ; App. Ixxi 


Canon law, of what it consists, 12 
how far observed, *§5 
adopted iu England, 
[App. xi 
as to affinity, 123 ; App? 

[Ixxxi 

heir’s liability, 65 
moral duties, 8 
possessory reme- 
[dies, 210, &Q, 
oaths, 74 
prescription, 177 
relationship, 122, 
[123 ; App. Ixxxi 
usux'y, 153 

Capacities, one person with several, 
[App. Ixix. Ixx 

Capacity, legal, 99. fSee Status 
Oapio pignoris, App. xl 
Capital, interest limited by, 1 59, 162 
Capitis diminutio, 102 
Caput, 99 ; App. xcvi 
Castratus, 119 [Ixxxv. 

Care, duty to take, 132, <&o. ; App. 
See Negligence 
usually taken in one’s own 
affairs, if sufficient, 134 ; 

[App. Ixxxvii. 
Oarpzov on discount, 163 ; App. ci 
Carriers, App. Ixxxvii 
0auss£8, 144 

Cessio bononim, App. xxxix 
Character, 124 ; App. Ixxxii 
Chattel, App. xlvi 

belonging to several joint- 
[ly, App. Ixxvi 
possession of, how acquir- 
[ed, App. cxx 


Chattel, successors of oorpor’I^tion 
sole do not take, App. 

[Ixxi 

Choice, right of, 71, &c.; App. Iv 
gone when made, 73 
Civil actions, 59 

process, Eoman, App. xxxii,, 
[4c. 

produce, 147 
relationship, 120 
elementing, 12 

Code, arrangement of, 4 ; App. v 
preferred to Pandects, 36 
Cognati, 119 

dupiices. txuplices, &e,, 

[122 

Cognatio, 119 ; App. Ixxx 
civilis, 120 
multiplex, 122 
natiiraiis, 120 
spiritualis, 120 

Oognitio extraordinai'ia, App. xl 
Cohabitation, 123 
Collateral relations, 121 
Collegium, 105 

licitum, 106 

Collision of laws, 35, &c. See Laws 
of rights, (fee., 76 ; App. 

[Ivii 

direct, 77 ; Ap>p. 

[Ivii 

indirect, 77 ; 
[App. Ivii 

Commerciura, ilpp. Ixxxix 
Oommodum, repi’msentationxs, 163 
Common, rights of, time of prescrip- 
[tion for, App. eix 
seal o! corporation, App^ 
^ [Ixxiii 

things, App. xc 
Gommunio, 104, App. Ixx 
Commutative justice, 20; App. xvii 
Companies, directors of, A pp, 

[Ixxiii 

foreign, App. xviii 
majority of members 
[of, App. Ixx. Ixxiv 
Oompensatio, 113 
Oompensation, 150; App.xciii. See 
[Damages 
for improvements. 

[App. oxxiv 
in case of an alter- 
[native duty, 73 
Compensation; in case of impossi- 
[bility to perform, 74 , 
right to, gives, rise 
[to a lien, 205 
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Compound interest, 160 ; App. xcix 
in cases of dis- 
[connt, 164 

things, 142 
Compossessio, 194 
Compulsion, power of, 53 
Computatio civilis, 89 
Computation of degrees of relation- 
[ship, 122 ; App. Ixxs, Ixxxi 
of time, 87, <fec., App. 
r [Ixiv 
Concurrence of actions, 61 ; App. 

[xlvii 

rights &c., 76; 
[App. Ivii 

Oondemnatioj^pp. xxxv. xxxvi 
Condetentio, 194 ^ 

Gondictio triticaria, 152 
Condictiones, 55 
Conditio, 78, &c. See Condition 
af&rmativa, 79 
casualis, 80 ; App. lx 
deficit, 83 ; App. lx 
derisoria, 81 ; App. lx 
existit, App. lx 
impossibiiis, 81 ; App, Ixi 
in praeteritum, 79 
mixta, 80 ; App. lx 
negativa, 79 
pendet, 81 ; App. lx 
potestativa, 80 ; App. lx 
praesens, 79 

promiscua, 80 ^ 

resolutiva, 79 
suspensiva, 79 
tacita, 79 
turpis, 81 

Conditions, 78, &o. ; App. lix 

how distinguished from 
clieS} App. Ixiv ^ 
moduSf App. Ixvii 
affirmative when fulfill- 
[ed, 82 

. breach of, equitable 
relief in cases of, 
[App. Ixiv 
contradictox’y, 81 
derisory, 81 ; App. lx 
disjunctive, App. Ixiv 
effect of, 81, 83 ; App. lx 
fulfilment of, 84 
impossible, 81 ; App. Ixi 
negative when fulfiil- 
[ed, 82 

non-fulfilment of, 83 

when equivalent 
to fulfilment, 
[85 ; App. Ixiii 


Conditions, performance of, 84 ; 

[App. Ixiii 
effect of, App. Ixi 
unperformed when 
deemed performed, 
[85 ; App. Ixiii 
possible, 81 ; App. lx 
precedent, 79 ; App. lix 
part-performed, App. 

[Ixi 

if unperformed, no 
[delay, App, Ixvi 
assent a, App. cvi 
subsequent, 79 ; App. 

[lix 

unlawful, App. Ixii 
Condominium, 104 
Confirmation, 169; App. cv. cvi 
of void act, App. cvi 
Conflict of Laws, 35, &o, ; App.xxiv. 

• rights, 77 ; App. Ivii 
Confusion of rights, 75, 76 ; App. Ivi 
Connected things, 142 
Conreus, 111 ; App. Ixxiv 
■Construction, 42. See Interpretation 
Consanguinity, 120 
Consecrated things, 137 
Consequences intended, App. civ 
Consent, 167, 168 

evidence of, App. civ 
Consideration, See Moral Duty 

degree of care to be 
taken when there 
is no, 133 ; App. 

[Ixxxvii 

Constitutio personalis, 27; App. 

[xxiv 

specialis, App.* xxiv 
Constitutum possessorium, 197 
Constructive possession, App. cxvii 
Oonsuetudo, 14. See Custom 
abrogatoria, 15 
affirm ativa, 15 
constitutiva, 15 
correctoria, 15 
derogatoria, 15 
negativa, 15 

Continuance of rights, &c., App, cv 
same state of things, 
[174, 187 

Contracts of corporations, App, 

[ixxiii 

creating joint rights, 112 
damages in cases of, 
[App. xcv 
of drunkards, App. Ixxix 
executor suing on, &c., 
[App. xlix, i 
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Contacts heir suing on, &o., App. 

[xlix 

innominate, App. Ixviii 
of lunatics, &c«, App. 

[Ixxis 

money paid in pursuance 
[of illegal, App. iiii 
nominate, App. Ixviii 
performance of which is 
impossible, App. 

[Ixxxiii 

time important in, 92 ; 

[App. Ixvi 
usurious 153; App.xcviii 
Contribution between 

persons jointly interested, 
[115 ; App. Ixxvii, Ixxviii 
interest payable in cases 
[of, 157 

wrong doers, App. Ixxviii 
Conventional laws, 13, 18, 19 
Conversio actus juridici, 71 ; App. 

[liii 

Go-posseasors, 193, 191 ; App. cxx 
Corporations, 105, &c. ; App. Ixx? 

bye-laws, 106, &o. 
can do wrong, App. 

[Ixxii 

common seal, App. 

[Ixxiii 

contracts of, App. 

[Ixxiii 

creation of, App. 

[Ixxi 

dissolution of, effect 
of, on property 
[of, 108 
distinct from their 
membei's, App, 
[Ixxii 

foreign, App. Ixxi 
majority of mem- 
[bers of, App. xvii 
name, App. Ixxiii 
effect of a change 
[in, App. ixxiii 
number of mem- 
[bers, 106 
possession by, 194, 
[197 

power of, App. Ixxii 
taking benefit, take 
burden, App. 
[Ixxiii 

treated as minors, 
Corporeal things, 139 [108 

Corpus, 105, 106 
Corpus Juris, arrangement of, 4 


Corpus Juris, conflict of laws in, 
[35, 36 
how referred to, 
[App. viii 

Corrie, 111; App. Ixxiv 
Courts, decisions of, 14 ; App. xii 
Covenants, affecting heirs, App. 

[xlix 

Crime, ignorance no excuse, App, 

[xxi 

committed abroad, 37 ; 

[App. xxvi 
by corporations, App. 

[ixxii 

by drunkards, App. Jxxix 
of lunati^, ^c. ; App. 

[ixxix 

remedy for, dies with 
[person injured, 64 
Cidminal actions, 59 

information must be ap- 
plied for quickly, App. 

[cxiv 

laws, 58 
Criticism, 49 

Crown bound by laws, App. xviii 
Culpa, 129. See Negligence 
consequences of, 132 
degrees of, 131 ; App. Ixxxiv 
evidence of, 135 
ignorantise, 129 
in abstracto, 131 
in concrete, 131 
lata, 131, 135; App. Ixxxiv 
levis, 131 ; App. Ixxxiv 
levissima, 131 ; App. Ixxxiv 
versntim, 129 
Custodia, 130 
Custom, 14 ; App. xiii 

evidence of, 17 ; App. xvi 
similarity of acts, 17 
oneact enough, App. xiv 
when not necessary, 18 
interest payable by, App. 

[xcvii 

interpretation by, 43 
legal force of, 16 ; App. xv 
meaning of, App. xiii. xv 
nature of, App. xiv 
negative, 15 


Damage caused by another, 152 

must not be too remote, 
[App. xpv 
which might have been 
avoided, 150; App. 

[Ixxxvi 


B 
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iJamage which would have occur- 
red under any circum- 
stances, 91 ; App. 

[Ixxxviii 

Damages, 148, 150 ; App. xeii. See 
[also Compensation 
liquidated, App. Iv 
measure of, App. xcvii 
duty being alterna- 
tive, 73 

when payable, App.xciii 
where there is delay, 
[92 ; App. Ixvi 
though performance is 
impossible. 74; App. 
^ [Ixxxiii 

Damnum 148 ; App. xcii 
absolutum, 149 
absque injuria, App. xxx 
casuale, 149 
culposum, 149 
dolosum, 149 
directum, 149 
emergens, 148 
ex re, 150 
extra rem, 150 
liberum, 149 
mixtum, 150, 151 
negativum, 148 
positivum, 148 

Dangerous animals, App. Ixxxviii 
occupation requires extra 
[care, App. Ixxxvi 
Day, 87 ; fractions of, App. Ixiv, Ixv 
several events happening on 
[same, App. Ixv 
first & last, reckoning of, App. 

[Ixv 

Death, effect of, on remedies, App. 

[xlix 

of one of several jointly inter- 
[ested, App. Ixxv 
proof of, 101 ; App. Ixix 
Debitum naturale, 9 
Debts, interest on, App. xcvii — xcix 
transferable in equity, App. li 
Deceit avoids a rescript, 34 ; and 
[a private statute, App. xxiii 
Decisions, judicial, 13 ; App. xiii 
Declaratory interpretation, 45, 
[46, 48 

Decree in Roman suits, App. xxxix 
Deere turn, 33 ; App. xxiv, xlv 
Gratiani, 12 
D§ductio, App. xxxiii 
Defence, 67 

barred by time, 184; App. 
self, 54 [cxv. cxxvi 


Defendant in a better position than 
[plaintiff, 53 
Definite prescription, 175 ; App. cix ' 
Defensive, acting on, 54 
Deferre jus jurandum, App. 

[xxxviii 

Degrees, of care, 131, &c. ; App. 

[Ixxxiv 

relationship, 120 ; App. Ixxxi 
Delay, 90, &o. ; App. Ixv. See Mora 
commencement of, 95 
curing, 94, &g. 
effect of, 91, ; App. Ixvi 

interest payable in case of, 
[154 

not in England, App, 
[xcvii 

of one of several jointly inter- 
[ested, 115 

on both sides, 94 
. in prosecuting rights, App. 

^ [cxiv 

Demen tes, 118 
Demon stratio, App. xxxv 
Demonstratio in an actio in factum 
[concepta, App. xlii 
Derisory conditions, 81 ; App. lx 
Derived possession, 190 
Derogate, 39 

Destruction of object of alternative 
[right, 73 

Desuetude, 15 
Detention, 188; App. cxix 
Development of laws, App. xii 
Dies, 85 ; App. Ixiv 
bissextus, 88 
cedit, 85 ; App. Ixiv 
intercalaries, 87 
justi, App. xxxiv 
prior, 88 
posterior, 88 
veiiit, 85 ; App, Ixiv 
Digest, arrangement of, 4 ; App. v 
Diligence, 130, See Culpa„Negli- 
[gence 

absolute, 130 
amount required, 132 
' relative, 130 

Diligentia, 130, 132; App. Ixxxiv 
in abstraoto, 130 
in oonoreto, 130 

Direct collision of rights, 77 ; App. 

[Ivii 

Directa actio, App. xliii 
Directors of corporations, 109, 110 
of companies, App. Ixxiii 
Discharge by delay, 93 
Disclaimer, App* i 
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Discount, 163 ; App. c 
Disjunctive condition, App. Ixiv 
rights, 7i ; App. liv. xcv 
Dissolution of partnership, App. 

[Ixx 

Distractio bonoruin, App. xxxix 
Distributive justice, 20 ; App. xvii 
Divine law, 10 ; App. vii 
Divisible things, 143 ; App. xci 
Documents to prove customs, 17 
Dower, right to arrears of, when 
[barred, App. cxiii 

Dolus, 129, 135 

Domicil, law of place of, App. xxv 
Double damages, App. xciv 
Droit, App. ii 
Drunkenness, App. Ixxis. 
Duplicatio, 69 ; App. xxxvii 
Duration of laws, 39, &o. 

Duties, 70 

absolute, App. iii 
alienation of, 70 ; App."'li 
alternative, 71, &c.; App. 

damages for breach of,"^ 
collision of, 76 [App. xcv 
concurrence of, 76 
confusion of, 76 
continuance of, App. cv 
ex lege, 165 
extinction of, App. cv 
extinguishment of, App. Ivi 
immediate, 165; App. ciii 
inducing another not to 
[perform, App. xciv 
in solidum, 111, &o., 114; 

[App. Ixxiv 
joint, App. Ixxiv 

and several, App. 

[Ixxvi 

mediate, 165 ; App. ciii 
modifications of, 78. See 
[Conditions, Dies, Modus 
moral, 8, 9 

in England, App. vii 
nature of, not changed by a 
[penalty, 74 

null, &o., 170 

one person with several, 103 
one in sevei^al persons, 104 
relative, App. iii 
renouncing, 70 ; App. 1 
restoration of, 185 
strengthening of, 74 

time of prescription 
[for, App. cix 


Ecclesiastical things, 137 
Edicta, 32 ; App. xxiv 
Ejectment by one joint tenant 
[against another, 
[App. Ixxvi 
possession sufficient to 
[support, App. cxxv 
Election, right of, 71, &o. 

with whom, 71 ; App. Iv 
gone when made, 73 
S^e Option 
Embryo, 100 

Emperor, how far bound by laws, 23 
Emptio bonorum, App. xxxix 
Entails furnish an example of a 
statute repealed by custom, 
[App. XV 

Entirety. See Universitas 
Entry does not prevent time from 
[running, App. cxiv 
Episcopal rights not acquired by 
[prescription, 179 
Epistolse, 32 ; App. xxiv 
Equality, presumption of, 104,111 
Equitable rights, 

conflict between, App. 

[Iviii 

not ignored at law, App. 
Equity, 44 [Iviii 

construction of instru- 
ments same in, as in 
[law, App. XX ix 
debts assignable in, 
[App. li 

English system of, App. 

[Iviii 

interest given in, App. 

[xcviii. c 
enfox’ces moral duties, 
[App. vii 
relieves in case of breach 
of conditions, App. 

[Ixiv 

suit in, and action at law, 
both maintainable^ 
[App, Ixvi 
supplies want of 

common seal, App. 

[Ixxiii 

formalities, App. civ 
Evading law, 38, 52 ; App. xxxi 
Evidence in Roman actions, App. 

[xxxviii 

of custom, 17 ; App. xvi 
of life and death, App. 

[Ixix 

of prescription, 174 
See Proof 



Exoeptio, 67 ; App. sxsvii 
cerfca, 68 
dilatoria, 67 
divisionis, 114 
exGUssionis, 114 
ill facfcum, 68 • 
in rem, 68 
in personanij 68 
mixed, 68 
nominata, 68 
obreptionis, 34 
ordinis, 114 
peremptoria, 68 
personas cobaerens, 68 
popniaris, 68 
rei cj^basrens, 68 
snbreptionis, 34 
■vnlgaris, 68 
barred by time, 184 
founded on the jus gen- 
[tium, App. vi 
moral duties enforceable 

_ . . „ ® 
Execution in Eoman civil process, 

[App. xxxii, xxxix 
Executors, actions by and against, 
[App. xlix 

Exemplary damages, App, xciv, 

[xcv 

Exercise of rights, 52 ; App. xxx 
ExpensjB, 145 
Express will, 168 
Extensive interpretation, 45 — 47"' 
Extinction of actions, 181 ; App. 

[cxii 

alternative duties, 72 
rights, &o., 170 ; App. 

[cv 

Extinctive prescription, 180 ; App. 

[cxi 

Extinguishment, 75, 76 ; App. Ivi 
temporary, 76 
Extraordinaria cognitio, App. xl 
judicia, App. xl 
Extra vagantes, 12 
Extrinsic evidence in interpreta- 
[tion, App. xxix 


Fact, ignorance of, 24 
False imprisonment, action for, 
[when barred, App. exiii 
Felony, civil remedy foi*, App. 

[xlviii 

Festuca, App. xxxiii 
Ficti possessores, 188 
Fictions in Boman civil process, 
[App. xliii 


Fiotitia actio, App, xliii 
Fictitious assent, 168 
Fisc entitled to interest, 155, 156 
when its actions are barred, 
[182 

Force may be used to protect pos- 
[session, App. cxxiii 
Forcible entry, App. cxxvii 
Foreign company, App. xviii 

corporations, App. Ixxi 
countries, acts in, App. 

[xxv 

judgment does not merge 
cause of action, App. 

[Ivii 

laws, 37 

marriages, App. xxvi 
revenue laws, App. xxvi 
sovereign, App. xviii 
transactions, interest pay- 
‘able in cases of, App. 

[xoix 

Foreigners bound by laws, 23 ; 

[App. xviii 

^ bound to know our 

[laws; App. xxi 

Formalities, 166, &c. ; App. oiii 
directory, App, liii 
observance of, App. 

[oiii 

Formula, 56 ; App. xxxv 

in factum concepta, App. 

[xxxv 

in jus concepta, App. 

[xxxv. xlii 
prgejudicialis, App. 

[xxxvi 

Forum, law of, 37 
Fractions of days, App. Ixv 
Fraud, 129 

contract not to be answer- 
[able-for, void, 133 
Freedom of action, 52 
Fructus, 146 

civiles, 147 
consnmti, 147 
exstantes, 146 
extraordinarii, 146 
indusfcriales, 146 
ordinarii, 146 
pendentes, I46 
percepti, 146 
percipiendi, 147 
naturales, 146 
separati, 146 

Fruits. See Fructus, 146 
Fungible things, 142 
Furiosi, 118 
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Gain prevented, 148 

caution as to giving dama- 
[ges for, App. xciii 
setting off, against loss, 135 
Gains, 147 ; App. xoii. See Mesne 
General laws, *27 [Profits 

repealing particular, App. 

[xxvi 

words, 50 ; App. xxvi 
Germani, 121 

German Law, as to binding the 
[Sovereign, 42 
infamy, 125 — 127 
interest, 157 — 1 59 
moral duties, 8, 9 
Germany, adopted law of, 11 
Gesetz, App. ii. iii 
Glossators, App, viii 
Grammar, rules of, to be observed, 
[App. xxvii 

Grammatical interpretation, 43 
Gross negligence gives risetomora, 

[90 

liability confined to, when 
there is delay on tbe other 
[side, 93 

who answerable for, App. 

[Ixxxvii 

contract not to be answerable 
for, void, 133 ; but in 
England, see the case in 
[App. Ixxxvi. note a 

Guardianship 

position of law of, 3 
Guardians, possession of, 197 

Hali-blood, 121 
Handlung, 128 ; App. Ixxxiii 
Harbours common to all, 138 
Health, 118 ; App. Ixxix 
Heir, actions by and against, 63 ; 

[App. xlix 
extent of his liabilities, Ixv 
Hermaphrodites, 116 ; App. Ixxviii 
Hermeneutics, 42 
Hobbes’s definition of law, App. vi 
Hoffmann on discount, 163 ; App. ci 
Holy things, 137 
Honores, 109 

House, possessor of, possesses 
[what is in it, App. cxxi 
Human form, 99 

law, 11 ; App. i 

Idiots, 118; App. Ixxix 
Ignominy, 124 ; App. ixxxii. 

Bee Infamia 


Ignorance of law, 24 ; App. xix, &c. 

equivalent to 
[mala fides, 177 
of fact, 26 ; App. xix, 
l&o. 

Illegal conditions, App. Ixii 

contract, money paid inpur- 
[suance of, App. liii 
Illegality of intention, App. xxx 
partial, App. liii 
Immediate? duties, App. chi 
Immemorial prescription, 173; 
Immoveable rights, 141 [App. cviii 
things, 140 

governed by 
[what law, 38 ; App, xxv 
Immunitas, 109 
Impensse, 145 
Imploratio, 8 

officii judicis, 67 
Impossible acts, App. Ixxxiii 

alternative duties, App. iv 
conditions, App. Ixi., &c. 
Impotence, App. Ixxix 
Improvements, 205 ; App. cxxi v 
Impuberes, 117 
Inconsistent rights, 76 
Incorporation, App. Ixxi 
Incorporeal hereditaments, who 
[possesses, App. cxxi 
things, 139 

Indictment to protect public things* 
[App. XG 

Indirect collision of rights, 77 ; 

[App. Mi 

Indivisible things, 143; App. xci 
create a joint interest, 
[112 

Infamia, 124 

facfci, 124 
immediata, 125 
Juris, 124 
mediata, 125 

Infamy in England, App. Ixxxii 
Infantes, 117 

possession by, 194, 197 
Infantia majores, ll7 
proximi, 118 

Infants eii ventre sa mere, App. 

[Ixix 

liable for torts, App. xciv 
Bee Minors 

Injury. Bee Damage, Damnum, 
[Torts 

Innkeepers, App. Ixxxvii 
Innominate, App, Ixviii 

contracts, &o., effect of 
[modus on, 97 



*vxxxrm 


INDEX.. 


In pfsrsonam, App. xxii 

actio, 54; App. xl 
exceptio, 68 
intentio, App. xli 
Jura, 67 ; App. xli 
privilegia, 28 
rights, 67 

In re aliena, Jus, 58 
jus, 57, 68 
In rem, App. xxii 

actio, 54 ; Appr xl 
exceptio, 68 
intentio, App. xli 
Jura, App. xli 
mora, 95 
privilegia, 28 
I’ights, 57 
soripfca, actio, 56 

intentio, App. xli 
In solidnm, 111, &o. ; App. Ixxiv. 

See Joint Duties, 1L4 
Institutes the, plan of, 5 ; App. v 
preferred to Digest, 
[36 

Instruments, interpretation of, 51 ; 

[App. xxix 

Intentio, App. xxxv. xxxvi 

in personam, App. xli 
in rem, App. xli 
in rem scripta, App. xli 
in an actio in factum con- 
[cepta, App. xlii 
Intention, effect of, App. xxx 

in cases of tort, App. 

[xciv 

mere, 128; App. Ixxxiii 
presumption as to, App. 

[civ 

to be sought by inter- 
[pretation, 50, 51 
from words, App. 

[xxvii 

Interdicts, 66 ; App. xliv 

to protect public things, 
[138 

adipiscendse posses- 
[sionis, 206 
do eland, possessione, 
[209 

de lib. horn, exhibendo, 
[103 

de loco publico, &c., 139 
de vi, (fee., 208 
de via publioa, &o., 139 
duplicia, 57, 207 
exhibitoria, 56 
mixta, 207, 208 
ne quid in fiumine, 139 


Interdicts ne quid in loco, 138, 139 
ne vis fiat, &c., 209 
possessory, 57 

Eoman, 206 
modern, 210 
prohibitoria, 57 
recup. poss., 206, 208 
restitufcoria, 56 
retin. poss., 206, 207 
simplicia, 57 
Tinde vi, 208 
nt in fiumine, &o., 139 
uti possidetis, 207 
utrubi, 207 ; App. 

[oxxvi 

Interesse, 14’7, note * ; App. xoii 
Interest, l52 ; App, xevi 

cessation of, 162 ; App. c 
compound, 160 ; App. 
German, 167 [xeix 
illegal, l56 ; App. xcviii 
limited by capital, 159 
payment of, how, 162 

beforehand, 

[161 

in what cases, 
153; App. 

[XGV. C 

for delay, 92 ; 

[App. Ixvii 
too much, 161 

rate of, 155 

in England, App. 

[xcviii 

Eoman table of, App. xevi 
Interlocutiones, 33 ; App. xxiv 
Intermeddling gives no right to 
compensation, App. 

[xciii 

imposes obligation 
to take greatest 
[care, 134 

Interpretatio, 46, note g 
Interpretation, of laws, 42 ; App. 

[xxvii 

jura singularia, 47 
privilegia, 45, 47, 
[48 

other instruments, 
[49 ; App. xxix 
authentic, 43 
by analogy, 47 
customary, 43 
declaratory, 46, 48 
doctrinal, 43 
extensive, 46, 47 
grammatical, 44, 
[&o. 
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InterpretatioB, legal, 43 ^ 
liberal, 45 
literal, 45 
logical, 43, 46 
restrictive, 46, 47 ; 

[App. sxviii 
strict, 45 
usual, 43 

Interruptio civiiis, 176 

naturalis, 176 

Interruptions, iu limitations of 
[actions, 184 j App. 

[cxiv 

to prescription, 
[176; App. cx 

Interusurium, 163 
Ipso jure, 80 

Issue, joinder of, App. xxxvii. 

[xxxviii 

Jews, tbeir view of tlae Bible, 10 
Joinder of plaintiffs, when n^ces- 
[sary, A pp. Ixxvii 
Joint interests 111, &c. ; App. 

[Ixxiv, <feop 
* effect of set-off in 

cases of, 113; 
[App. Ixxvii 
effect of bank- 
ruptcy in oases 
[of, App. Ixiv 
Judex, App. xxxii ^ [xii 
Judge-made law, remarks on, App. 
Judges, have to interpret, App. 

[xxix 

legislate, App. xii 
decisions of, how far bind- 
[ing, 18 ; App. xii 
not requisite to 
[validity of custom, 16 ; 

[App. xiv 
notice customs, 20 

laws, App* xvi 
promulgation of 
[laws, 21 

Judgments carry interest, 157; 

[App. xcvii. xoix 
merge cause of action, 
[App. Ivii 

Indicia duplioia, App. xxxix 

extraordinaria, App. xl 
or dinar ia, App. xxxv 
Judicial remedies, 54. jSee Judges 
Jura in personam, App. xii 
in rem, App. xii 
singularia, interpretation of, 

[47 

Bee Jus, Law, Eights 


Juramentum delatum, App. xxxviii 
to prove customs, 18 
promissoriiim, 74 
Juris Prmcepta, 9 
Jurisprudence, 1, 2 

province of, App. ii 
Jurists, opinions of, 14 
Jus, 1, % 58 ; App. ii 
aotionum, 5 
ad rem, 57 

_ attribute, 20, note 
^civile, 7, note r, 8 ; App. v, vi 
cogens, 20 

commune, 30; App. xxiii 
consuetudinarium, 14 
conventionale, 2|)5 
exorbitans, App. xxiii 
expletrix, 20, note « 
gentium, 2, 6, 7 ; App. v. vi 
in personam, 57 ; App. xii 
in re, 57, 68 
in re aliena, 58 
in rem, 57 ; App. xii 
jnrandum. See J uram.entum. 
legale, 205 
merum, 8 
mixtum, 8 
naturale, 7 ; App. v 
non soriptum, 10 
objectively, App. ii 
permissivum, 20 ; App. xyii 
personarum, 5 ; App. hi. iv 
positivum, 8 

possessionis, 204 ; App. cxviii 
prasceptivum, 20 
privatum, 2, 4 
prohibitivum, 20 
publicum, 2, 4 
qualifioatum, 205 
relatum, App. xxxviii 
rerum, 5 
retentionis, 204 
sacrum, 4 
scrip turn, 10 
simplex, 205 

singulare, 27, note Uf 30 ; App. 

[xxiii 

subjectively, App. hi 
testamentaidum, 205 
Ulpian’s division, App. v 
Justice, 20 ' 

commutative, 20 ; App. 

[xvii 

distributive, 20 ; App. xvii 
external, 20, note z 
internal, 20, note z 
laws opposed to, App. vii 
Justinian’s collections, App. iv 
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Ke?, possession given by, App. 

[cxxii 

King, how far bound by laws, App. 

[xviii 

Laches, in sueing, App. oxiv 

Land, possession of, bow acquired, 
[&o., App. cxx 
right to, when barred, App. 

F [cxii. exiii 

Lapse of time, App. cvii et seg^. 

Larceny, restitution in, App. cxxvii 

Law, science of, 2 

and equity, App. Iviii 

Laws, 1. iSeeJuB 
divisions of, 2 
administrative, 2 
adopted, 11 

force of, App. xi 
anomalous, 30 
autonomical, 19 
bye-, 106 ; App. Ixxi 
canon, 11. JSee Canon Law 
compulsory, 20 
constitutional, 2 
" conventional, 13, 18 
criminal, 58 

customary, 14. See Customs 
divine, 10 ; App. i 
foreign, 37 
general, 27 
homesprung, 11, 13 
human, 10, 11 ; App. i 
improper, App. i 
inconsistent, 39, 40 
international, 2 
judicial, 13 
moral, 9 

natural, 7 et seg. ; App. i 
ordained, 13 
particular, 10 
penal, 58 

permissive, 20 ; App. xvii 
positive, 1, 10 

Hobbes' definition, App. 

[vi 

private, 2 
proper, App. i 
public, 2 

retrospective, 21, 22; App. 

[xviii 

Boman, how far important, 3 
special, 27 , 

universal, 10 
unwritten, 10, 13 
void, App. vii 
written, 10 


Laws, general observations on, 

binding power of, 20 
whom they bind, 23 
. on the crown, App. xviii 
from what time bindinsr 

character of, 30 
construction of, 42 
See Interpretation 
conflict of, 

of the same state, 35 ; 

- [^PP* ^sv 

of different states, 37; 

[App. xxiv 
consequences of, 52 
of England, App. viii 
evasion of, 38,52 ; App. xxxi 
Ignorance of, 24 ; App. xxi 
interpretation of, 42 
See Interpretation 
judicially noticed, App. xvi 
obsolete, when not, App. 

[xxviii 

progress of, App. xii 
promulgation of, 21 
repeal of, 39, (&o, ; App, xxvi 
repealing, apply to what 
was the general rule, 
[40 ; App. xxvi 
ceasing, because no long- 
[er fit, App. xi ■ 
tne reason of which has 
^ [ceased, App, xxviii 
sub]ectxng one’s self to, 13 
Lawyers, opinions of, 14 
Leap year, 87, 88 
Legacies, alternative, App, Iv 

right to, when barred, 

, . , [App. exiii 

bear interest, 154 ; App. 

T T . . 

Legal possession, App. cxvii 
Legis actio, 166 ; App. xxxii 
Legitimatio minus plena, 127 
Leges generales, App, xxiii 
personales, App, xxiv 
speoiales, App. xxiii 
^ See Laws 

Leibnitz on discount, 164; App. ci 
Leprosy, App. Ixxix 
Levis not® macula, 126 
Lex, See Laws 

domicilii, App. xxv 
Libel, action for, when barred, 

, [App. exiii 

Liber extra decretum, 12 
Sextus, 12 
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Liberal interpretation, 4S — 47 
Liberty, personal, bow secured, 103 
Libri Fendoruro, 12 
Lien, 205 ; App. cxsv 
Life, 100 

evidence of, App. Ixix 
Light, time of prescription for, 
[App. cix 

Limitations of actions, 181 ; App. 

[cxii 

See Statutes of Limi- 
[tation 

of time (dies), 85 
Liquidated damages, App. Iv 
Lis in jurandum demissa, App. 

[xxxviii 

pendens, App. xxxviii 

perpetuates rights, 
[180, 182 

Literal interpretation, 45 
Litis contestatio, 67 ; App. xxxvii 
action survives afte:3, 68 
Logical interpretation, 43 
Loi, App. ii. iii 

Looking on, effect of, App. civ. cv^ 
Loss. See Damage, Damnum 

the measure of damages, 
[App. xcii. xciv 
setting off, against gain, 135 
of possession, App, cxxii 
Lot, when necessary to decide by, 

[78 

Lucid intervals, 119 ; App. Ixxix 
Lucrum interceptum, 148 
Lunatics, 118 


Magistkattjs, App. xxxii 
Majores, 117 

Majority, power of, 18 ; App. xvii 
in a communio, 105 
company, App, Ixxiv 
corporations, App. 

" [Ixxii 

partnerships, App. 

[Ixx 

Mala fides, ignorance of law deem- 
[ed, 177 

Malicious exercise of rights, 52 ; 

[App, XXX 

Mandata, 32; App. ccxi 
Manus injeotio, App. xxxiii. xxxiv. 
Manusci-ipt text, 49 [xxxix 

Manuum consertio, App. xxxiii 
Maiuiage contracts construed li- 
[beral'ly, 50 
foreign, App. xxvi 
relationship by, 123 


Marriage settlements, how fa? re- 
[vocable, App. Ixix 
Masters acquire possession by 
their servants, 197 ; 

[App. cxxi 
possess their fugitive 
[slaves, 200 

Marshalling, App. Iviii 
Maxims : — 

Accessio accessionis non datur, 
165”; App. xci 

Accessorium sequitur s n n m 
principale, App. xcii 
Actio personalis moritur cum 
persona, App. xlvii, 1 
Cessaute rabioneAegis cessab lex 
ipsa, 47; App. xi. xxviii 
Communis error facib .'jus, App. 
xiii 

OoniSrmatio omnes supplet de- 
fectus, App, cvi 
Cum duo jura iii una persona 
concurruiit, eequuni est ao 
si essent in diversis, A pp. 
Ixx 

Cum quod ago non valet lit 
again, valeat quantum 
valere potest, App. liv. civ. 
cvi 

Fieri non debnit sed factum 
valet, App. ciii 

He who will have equity must 
" do equity, App. vii. cxxvi 
Ignorantia facbi excusat, &c., 
App. xxi 

Impossibilium nulla est obliga™ 
tio, App. Ixxxiii 
Impotentia excusat legem, 
App. Ixxxiii 

In sequali juremelior est con- 
ditio possidentis, App. 
cxxiii 

In ficbione legis semper subsi slit 
equibas, App. xviii 
In pari delicto rnelior est conditio 
defendentis, App. Ixxxvi 
In re commnni potior est con- 
ditio probibentis, App. Ixx. 

[ixxii 

Inter terfcios acta, tertiis nec 
iiocent nec possunt, App. 

[cviii 

Ipse aiitem rex non debet esse 
sub homine, &c., App, xviii 
Jura generaliber constituiiiitur, 
App, xxviii 

Jus accrescendi inter mercatores 
locum non habet, App. Ixxv 
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Ma?ims:— ' 

Jus et obligatio sunt correlata, 
1 ; App. iii 

Law and equity both, prevail 
against equity only, App. 
Iviii 

Lex fori regifc remedium, App, 
xxvi 

Lex loci regit actum, App. 

XXV 

Lex non cogit ad impossibilia, 
App. Ixxxiii 

Hemo oaussam possessionis ipse 
sibi mutare potest, 201 
NTemo debet bis vexari pro 
eadem c^^usa, App. Ivii 
Hon omnibus quae a majoribus 
constituta sunt ratio reddi 
potest, App. xiii 
Hon videntur qui errant con- 
sentire, App. xix. xx 
Hoscitur a sociis, App. xxviii 
Hova consbitutio fuburis for- 
mam imponere debet, App. 
xviii 

Omnia prmsumuntur rite esse 
acta, App. ciii 

Omnia prmsumuntur contra 
spoliatorem, App. Ixvi 
Partioularis solntio pro nnlla 
habetur, 75, note d 
Possessio fratris faoit sororem 
esse lieredem, App. cxviii ^ 
Possession of tenant is that of 
liis landlord, App. cxviii 
Privilegiatus seque privilegia- 
tum jure suo non utitur, 77 ; 
App. Ivii. Iviii 

Protestatio facto vel juri con- 
traria non valet, App. cvii 
Qui prior est tempore potior est 
jure, App. Iviii 

Qui tacet non utiqiie fatetur sed 
tameu verum est eum non 
negare, App. civ 
Quidquid non agnoscit glossa 
neo agnoscit curia, App. viii 
Quilibet reuuntiare juri pro se 
inti’oducto, App. li 
Quod ab initio non valet tractn 
temporis non convalescit, 
App. liii. civ 

Semper in obscuris quod mini- 
mum est sequimur, App. 

' Ixvii # 

8i quid universitati debetur sin- 
gulis non debetur, &c., App. 
Ixxii 


Maxims : — 

Sic utere tuo ut ' alienum non 
leedas, App. xxx. Ixxxv 
Species gen eri derogat, App.xxvi 
Tautum est prmscriptum quan- 
tum possessum, 181 
IJbi eadem legis ratio ibi eadem 
dispositio, App. xxviii 
May, construed must, App. xvii 
Meanings of words, 4i^, 45, 50 ; App. 

[xxvii 

Measure of damages, App. xciv 
Mediate duties, App. ciii 
Member of a corporation distinct 
[from it, App. Ixxii 
Mente capti, 118 

Merger, App. Ivi. See Confusion, 
[75, and Extinguishment, 75 
Mesne profits, how far an evicted 
^ possessor must account for, 

[App. cxxiv 
who entitled to, before 
the happening of a 
[condition, App. Ixi 
''Might, the correlative of absolute 
* [duties, App. iii 
Mind, mere states of, 128 ; App. 

[Ixxxiii 

unsoundness of, 118 ; App. 

[Ixxix 

Minoi’es, 117 
Minority. See Majority 
Minors, App. Ixxviii. See Infants 
corporations treated as, 108 
entitled to interest, 154 
excused if ignorant of law, 
[25 

possession by, 194, 197 
Missio in possessionem, App. xxxix 
Mistake, 24, &c . ; App. xix. <fee. 
Mixed actions, 55, 60 ; App. xlii 
inodes, 97 
pleas, 68 
■privilegia, 28 
statues, App. xxv 
Mobilia, 141 
Mode, 96. See Modus 
Moderameu inculpatm tutelm, 54 
Modification of rights, <&o., 78 
Modus, 96; App. Ixvii 
mixtus, 97 
qualificatus, 97 
simplex, 97 

Money charged on land, right to, 
when barred, App. cxii. 

[cxiii 

paid under a mistake, 25 ; 
Monopolies, S9 [App. xx 
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Monsters, 100 ; App. Ixviii 
Monstrnm, 100 
Month, 87 

Mora, 90, &c. See Delay 
accipiendi, 90 
ex persona, 95 
ex re, 95 
in re, 95 
ill rem, 95 
prsestandi, 90 
pnrgatur, 94 
soivendi, 90 
Moral character, 124 

duties, 8, 9 ; App. Yii 
recognised by canonists, 8 
Germans, 8 
Homans, 7,9 

Morbus, 118 

sonticus, 118 
Mores majorum, 14 
Mortgage. See Pledge 

right to redeem, '^hen 
[barred, App. cxiii 
Mortgagee may enforce ail his 
remedies at once, App. 

[xlviii 

Mosaical law, how far binding, 11 
forbids usury, 153 
Motive unimportant, App. xxx 
Mov'eable rights, 141 
things, 140 

governed by what 
[law, 38 
interdict to retain 
possession of, 
[App. cxsvi 
property in, draws 
possession after 
[it, App. cxx 

Moventia, 141 
Municipal regulations, 19 


Kahe of corporation, App. Ixxiii 
Natural law, 7 et seq . ; App, v 
produce, 146 
relationship, 120 
Nature, laws of, App. i 
Nauticum foenus, 156 
Necessaries, App. Ixxix 
Necessitas, 1 

Necessity creating joint interests, 

[112 

Negligence, 129 ; App. Ixxxiv 

consequences of, 182 
degrees of, 131 ; App. 

[Ixxxiv 

evidence of, 135 


Negligence, gross, gives rise to 
[mora, 90 
See Gross Neg- 
[ligence 
in not avoiding a loss, 
[150; App, Ixxxvi 
in not setting about a 
[ching, App. ixxxvii 
in the exercise of a 
[right, App. XXX 
® m e a s u r e of, App. 

[Ixxxv 

the foundation of the 
laws of mistake, 
[App. XX 

Nominate, App. Ixviii 

Non compotes mentis, ll8 App. 

[Ixxix 

Nonfeasance, App. Ixxxvii 
Non-observance of modus creates 
[no forfeiture, 97 
Notice, judicial. See Judges : 

to charge a person with the 
consequences of delay^ 
[9 5 

Novels preferred to the other parts 
[of the Corpus Juris, 36 


Oaths admissible to prove cus- 
[toms, 18 

eJ^eot of, 74 

^ ^ in Homan civil process, App. 

Object, App. ii [xxxviii 

of rights, 128; App. Ixxxii 
of transactions, 136 ; App. 

[Ixxxii 

Objective concurrence of actions, 

[62. 

Obligatio, 1, 8, 58. See Duties 

arising after litis con- 
[testatio, App, xxxviii 
Obrogare, 89 

Occupation, App. cxx. cxxi 
Offences, 58 

Offensive, acting on the, 53, 54 
Officium, 1 

Officers corporate, 109, &c. 

Ope exceptionis, 30 
Option 71, &o. 

gone when made, 73 ; App. 

[Iv 

where there is a penalty, 74 
with whom, 72 ; App. Iv 
Ordained unwritten laws, 13 
Ostentum, 100 

Ouster prevents acquisition of title 
[by enjoyment, 176 



INDEX., 


Outlays, 145 

allowances £or,'App, cxxiv 
made unasked, App. xciii 


Pai^bects, arrangement of, 5 [36 
give way to tlie Code, &c., 
Parental authority, position of law 

[of, 3 

Parol evidence to explain written 
[documents, '‘App, sxix 
Particular preferred to general, 

. [77 ; App. xxvi 
Partnerships, App. Ixx 

power of a majority, 
if [App. xvii 

Patria potestas, App. Ixxx 
Patrimouium populi, 138 

universitatis, 108 
Payment by or to one of several 
jointly interested, 111,113, 
[114, 115; App. Ixxv 
of interest, 162 
what is snfEcient to pre- 
vent time from run- 
[ning, App. cxv 
Pectinia trajectitia, 156 
Penal actions, when they must be 
laws, 58 [brought, 132 
Penalties, 58 

action for statutable, 
when barred, App. 
private, 60 [cxiif 

several may be sued for 
[at once, 62 
e:Sect of, 74 ; App. liii. Iv 
do not confer a right of 
[option, App. Iv 
given by statute when 
the only remedy, App. 

[xciv 

in cases of usury, App. c 
Pending suits, effect of new laws 
[on, 22 ; App. xvii 
Percentage, English, App. xcviii 
Eoman, App. xcvi 
Performance, delay in, 90; App. 

[Ixvi 

discharged, App. 

[Ixiii. Ixvii 
double, App. liv 
of conditions, 84 
effect of App. Ixi 
wbat amounts to 
[App. Ixiii 
which are impos- 
sible, App. Ixii 
[Ixiii 


Performance of joint duties, (fee., 
[App» Ixxv 
in a mode not re- 
[quirable, App. liv 
tender of, effect of, 
[96 ; App. Ixvii 
to or by^ one of 
several jointly in- 
terested, 111, 113, 
[114 ; App. Ixxvii 
time for, App. Ixvi 
must be i-equested to 
impose liability for 
[delay, 95, 96 

Pertinentise, 144 
Permissive laws, 20 ; App. xvii 
Person, 99. Bee Status 

one with several rights, 
[&c. ; 103 ; App. Ixix. Ixx 
merger, where there is, 
[App. Ivi 

several with one rjght, &c. 

[104 

inhuman, App. Ixviii 
of unsound mind, App. 

^ [Ixxix 
liable for torts, App. 

[xoiv 

unborn, App. Ixviii 
to perform a condition, 85 
who cannot possess, 192 — 
[194 

'Personae illustres, 156 
Personal actions, App. slv 

property, bound by what 
[laws, 23, 38 ; App. xxv 
rights, App. xlv 
statutes, App. xxv * 

Bee In personam, App. xlv 
Personarum jus, App. iii. iv 
Persons jointly entitled suing each 
[other, App. Ixxvi, Ixxvii 
Petitorium, 211 

Pignoris capio, App. xxxiii, xxxiv. 

[xi 

Pignus, holder of, is in possession, 

[190 

lien conferred by, 205, 206 
Pinkard on discount, 163 ; App. ci 
Plea, 67. See Exceptio 
Fledge, rights of, if moveable, 141 
Plaintiff, sometimes decreed 
[against, 57 

Poena conventional is, 74 
Pollicitations, interest payable on, 

[154 

Popular actions, 60 
Portentum, 100 





Possessio, 186,187,188 ; App. cxix 
boB^ fidei, 192 
civilis, l91 ; App. cxix 
oivilissima, l99 
fiota, 189 
injustaj 192 
jnsta, 192 ^ 
mal^ fidei, 192 
mediata, 196 
naturalis, 191 ; App. cxix 
quasi, 202^ 
vacua, 195 

Possession, 186, &c. [A.pp. cxv 
general remarks on, 
action in rem lies | 
against him who is 
[in, 56 

advantageous where 
ri^^hts are conflict- 

[ing, 77, 78 
acquisition of, 194, &c. ; 

[App. GXIX^, <s;c. 
bona fide, App. cxix 
by an agent, App. 121^ 
consequences oi, 2Qo 
continuance of, 199 
derived, 190 
proper, 189 
■juridical, 191 
loss of, 199; App.cxxii 
meanings of, App. 

[cxvii 

nature of, 188 
necessary to prescrip- 
[tion, App. cix 
of snrface, App. cxx 
prima facie evidence or 
ownership, App. 

[cxxiv 

remedies for, 206 ; 

[App. cxxy 
rights of, App. cxvii. 

[cxviii. cxxiu 
summary restitution 

[of, 210 ; App. cxxvi 
sufficient to support 
■ [trespass, App. cxxv 
or ejectment, App. 

[cxxv 

transfer of, 195 ; App. 

[cxxii 

Possessor, 188, 189, 191 

bona fide, App. cxix 
corporis, 202 
■juris, 202 , 

evicted must account 
for mesne profits, App. 

[cxxiv 


Possessor how far allowed ,cqixi- 
pensation for im- 
provements, 
[App. cxxiv 
onus probandi not on s' 
Possessorium, 211 [208 

Possessors, several, App. cxx 
Possessory remedies, 206, &c.; App. 

[cxxv 

Possibility of performance, 78 
Postponement, the effect of con- 
ditions, 79 ; App. lix 
Power of compulsion, 53 
Prsecepta juris, 9 

Prfedes litis et vindiciarum, App. 

1 , [xxxiv 

sacramenti, App. 

[xxxiii 

Prgescriptio in the formula, 67 ; 

[App. xxxvii 

172 _ 

acquisitiva, 173 
constitutiva,^173 
conventionalis, 172 
definita, l73 
dormiens, 179 
extinctiva, 178, 180 
immemorialis, 173 
indefinita, 173 
judioialis, 172 
legalis, 172 
lonsissimi temporis, 

* ^ [172 , 

testamentaria, 172 
translativa, 173 

Preamble to be attended to, 51 
Precatory trusts, App. Ixvii. Ixviu 
Precedent, conditions, 79; App.lix 
Precedents, judicial, App. sii 
Prejudioia App. ssxvii • 

Preference to be given to oonfliot- 
l_ing rigbts, 77 
Prescription, 171 ; App. ovii eUeg- 
acquisition by, App. 

[oviii 

'* acquisitive, 175 
definite, 175; App. 

[cix 

extinctive, 180 ; App. 

[cxi 

immemorial, 173; 

[App. cviii 

inteiu'Uptionsto,App. 

[cx 

why in an appendix, o 

Presentation to living, right to, 
[vfben barred, App.cxn 
Preservation of rights, &c., 171 



INDEX., 


Pressimption arising from posses- 
[sion, App. cxxiv 
to uphold a long pos- 
[session, App. cxxiv 
as to ability to pre- 
serve another’s 
[property, 134-, 135 
as to consent, 163 
continuance, 
[App. cv 
death;i01 
equality, 101, 111 
formalities, 1 66, 
[167 

intended conse- 
quences, App. 

[civ 

life and death, 
[101 ; App. Ixix 
a modus, App. 

[Ixvii 

regularity, App. 

[ciii 

silence, App. civ 
things being ap- 
[purtenant, 145 
wrong doers, 
[App. Ixvi 
from lapse of time, 
[App. cviii 

Prima mtas, 117 

Principal things, 144 ^ 

Private statutes, App. xxiii 
Priority attributed to simultane- 
[ous acts, App. Ixv 
Privilegia, 27, 30 ; App. xxii. xxiii 
ad instar, 29 
afdrmativa, 29 
annexed to things, App. 

[xxiii 

favorabilia, 27, 29 
inconsistent, 77 
in personam, App. xxii 
in rem, App. xxii 
interpretation of, 45, 47, 
[48 

mixta., 28 
negativa, 29 
odiosa, 27, 29 
personalia, 28 
realia, 28, ih, note c 
repeal of, 40 
may be granted to more 
[than one, 29 
Process, civil, position of law of, 40 
Eoman, App. xxxii., &c. 
Pro' diviso, App. xoi 

indiviso, 104 ? App. xci 


Fi’oduce, 146. See Pruofeus 
civil, 147 
natural, 146 
no interest on, 155 
Profits from breach of trust, App. 

[xcii 

Promise, mere, App. vii 
Promulgation of laws, 21 
Proof of customs, 17 ; App. xvi 
events, 167 

life and death, 101 ; App. 

[Ixix 

negligence, 135 
promulgation of laws, 21 
Protestation, 171 ; App. cvii 

does not prevent the 
acquisition of a right by long 
enjoyment, 176 ; 
[App. cxv 

^ Pnberes, 117 
Pubertas plena, 118 

minus plena, 118 
Pnbertati proximi, 118 
Publication of a law to be proved, 
" ^ . [*21 
Public statute may be particular, 
[App. xxvi 

things, 138 

how protected, 138 ; 

[App. xe 

Papillaris- mfcas, 117 
Punishments, 58 
Purchaser to pay interest, 155 


Qualipications. See Modus 
Quanti res est, 148 ; App. xcii 
Quasi possessio, 202 

tradifcio, 196, 203 
Queen, bound by laws, App. xviii 
Qui tarn. See Popular 


Eatiuabitiox, 71, 169, 197 ; App. 

[cv. cvi 

Eeadiness to perform cures delay, 

[94 

Eeal actions, App. xlv 

property, governed by law of 
place where situate, 38; 

[App. XXV 

Eeal rights, App. xlv 
statutes, App. xxv 
See In rem, App. xliv 
Eeasonable care, App. Ixxxvi 
Eeason of law>. 47 

cessation of, App. 

[xi 
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lieclit, A|>p. ii 

objectively, App. ii 
subjectively, App. iii 
Beciprocal, App. xxix 
Eeckoiiing of time, 87, &c. ; App. 

[Ixiv 

Eecovex’y of money 

paid in ignoi’ance, 25 ; App. 

[xx. xxi 

illegally, 70 ; App. liii 
Bedress, self, 63, 54 
Eeferences to Corpus Juris, App. 

[viii 

Beferre, App. xxsviii 
Belation back of performance of 
[conditions, App. Ixi 
Belationsbip, 119 ; App. Ixxx 
bilateral, 121 
by blood, 120 

marriage, 122 
collateral, 121 
degrees of, 1201 how 
computed, 122 ; 
[App. Ixxxi 
direct, 121 
unilateral, 121 
Belative duties, App. iii 
Belease, App. li 

by delay, 93 

of obligation to pay 
[interest, 163 
of one of several jointly 
interested, 113, 116 ; 
Bemedies, 53 [App. Ixxv 

active only barred, 170, 
18- ; App, cxii. cxv, 
[cxxv 

by and against heirs, 
[App. xlix 
bj^ and against executors, 
[App. xlix 
concurrence of, App. xl vii 
criminal, not barred by 
lapse of time, App. 

[cxiv 

extrajudicial, 63 
judicial, 54. /See Actions 
governed by the lex fori, 
[App. XXV. xxvi 
legal and equitable, App. 

[xlviii. iviii 
plaintiff can pursue 
which he likes, App. 

[xlviii 

possessory, 206 

English, App. 
[cxxv 

statutory, App. xciv 


Bemedium spolii, 210 
Bemissio, 207 ’'[xcv 

Bemote, damage must not be, App. 
Bent, right to, when barred, App, 

[cxii • 

Benunciation, 69 ; App. 1 
Bepeal of laws, 39, &c. ; App. xxvi 
Bepeal of, particular by general 
[laws, 40 

Beplicatio, 68 ; App. xxxvii 
Beprasentatio, 163 
Bepresentatives, actions by and 
against, 63 ; 

[App. xlix 
liable after litis 
^^onfcestatio, App. 
[xxxviii 
liable for the de- 
ceased’s negli- 
[geiice, 136 
possessionby,19l 
Bes, 136 ; App. Ixxxviii 
accessiones, 144 
communes, App. xc 
connexm, 142 
corporales, 139 
dividuse, 143 
divini juris, 137 
ecclesiastics, 137 
extra commercium, 136 
fungibiles, 142 
immobiles, 140 
’ in commeroio, 136 
incorporales, 139 
individus, 143 
judicats, 13 
litigioss, App. xxxviii 
mers facultatis, 180 
mobiles, 140 
nullius, App. Ixxxix 
pertineutis, 144 
principales, 144 
publics, 138 

interdicts to protect, 138 
religiosae, 137 
sacrse, 137, 138 
sanctse, 137, 138 
singulares, 142 
universal es, 142 
universitatis, 137, 13S 
Besciiiding contract if not per- 
[formed in time, 92 ; App. Ixvi 
Bescripta, 32, 33 ; App. xxiv 
ad instanfciam» 34 
ex arbitrio, 34 
Bespectns parentelge, 121 
Bestitution of possession, 208, 210, 

[& 0 . 
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Eestqration of rights, &c., 185 
Eestraiut on alienation, App. li 
Eestrictive interpretation, 45 — 47 
Betain, right to, App. exxv 
•BetrospectiTG laws, 21, 22; App. 

[xviii 

Beturn of thing on non-perform- 
[ance of modus, 97 
Eevenne laws of other countries 
[not noticed, App. xxvi 
penalties to " increase, 
[e£Eect of, App. liii 
Bevival of rights, &c., 76, 185 
'Beviviscentia, 185 
Be vocation of marriage settle- 
- [ments, App. Ixix 

Bight, a, 1 
Bights, 52 

acquired hy prescription, 
[App. cviii 

alienation of, App. li 
alternative, 71, &c. ; App. 

[liv 

collision of, 76 
concurrence of, 76 
conflict of, App. Ivii 
confusion of, 75 
continuance of, App. cv 
elder preferred, 77 
enforceable actively 
though not pas- 
[sively, App. cv^ 
enforcing oneself, App." 

[xxxii 

equitable, not ignored at 
[law, App. Iviii 
I exercise of, App. xxx 

when there is a colli- 
[sion, 77 

ex lege, 165 

extinction of, App. Ivi. cv 
by lapse of time, 
[App. cxii 

immediate, 165 
immoveable, 141 
in personam, 57 ; App. xli 
in rem, 57 ; App. xli 
in soliduniylll, <feo. ; App. 

[Ixxiv 

joint, App. Ixxiv 
mediate, 165 
modiflcations of, 78 
moveable, 141 
no necessity of exercising, 
[69 ■ 

null, &e., 170 

object of, 128; App. Ixxxii 

of both sexes equal, 116 


Bights of possession, App. cxvii. 

[cx'viii 

of a lower nature merged 
in those of a higher, 
[App. Ivi 
one person with several, 
[103 

one in several persons, 104 
personal, App. xlv 
preservation of, 171 
real, App. xlv 
renouncing, App. 1 
restoration of, 185 
to litigate, App. lii 
when vested though future, 
[86 

Bisk borne by him to whom delay 
is imputable, 91, 
[92 

Boman civil process, App. xxxii. 

[&c. 

Bomttn law, affinity by, 123 

as to binding Emperor, 
[23 

eflect of oaths on 
* [duties, 74 
extent of heir^s liabili- 
[ty, 65 

how far binding, 35 
importance of, 3 
relationship by, App. 

[Ixxx 

system of laws, App. iv 
Busticitas, an excuse for ignorance, 

[25 

Saceamextum, App. xxxiii 

Sacred things, 137 

Sanctiones pragmaticas, 32 ; App. 

[xxiv 

Satisdatio pro prsede litis, &c. App. 

[xxxv 

Secunda setas, 117 

Security, giving, in actions, App. 

[xxxv 

Self-defence, 54 ; App. xxxi. cxxiii 
redress, 53 
Seneotus, 118 
* Sententia legis, 43 
Servants, acquisition of possession 
Set-ofl 113 [by, 197 ; App. cxxi 
barred by lapse of time, App. 

[cxii 

gain against loss, 135 
of interest paid, 161 ^ 
where several are jointly en- 
[titled, 113; App. Ixxvii 


Sex, 116 
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Ship, employment of, App. Ixx 

possessor of, possesses what 
[is in it, App, cxxi 
Signffioatio, 44, 45 
Silence, presumption from, App. 

[civ 

Simple, things, 142 
Simultaneous acts, App. Ixv 
Skill when possessed must be em- 
[ployed, App. Ixxxvii 
Slaves, acquisition of possession 
[by, 197 

fugitive, still in the posses- 
sion of their masters, 
[200 

Slight negligence, who answerable 
[for, App. Ixxxvii 
Soldiers excused if ignorant 6f 
[law, 25 

Solidarity, 111, &c. 

passive, 114 
Sors, App. xcvi 

Sovereign bound by laws, 23 ; 

[App. xviii 

Spado, 119 
Special laws, 27 

Specialties, actions on, when bar- 
[red, App, cxiii 
Spiritual relationship, 120 
Sponsio prsejudioialis, App. xxxv 
Status, 99, 116 

civil, 99, 102 
civitatis, 102 
familise, 102 
libertatis, 102 
mutatio, 102 
natural, 99 
position of law of, 2 
protected by an action in 
[rem, 57 

Btatuta conventionalia, 18 
legalia, 19 

personalia, '37 ; App. xxiv 
mixta, 37 ; App. xxiv 
realia, 37 ; App, xxiv 
Statutes. See Law 

acts contrary to, App. liii 
become obsolete, App. xv. 

[xvi 

formalities directed by, 
[App. liii 
from what time they bind, 
[App, xvii 
particular, though public, 
[App. xxvi 
penalties inflicted by, 
[App. liii 

Statutes, repeal of, App. xxvi 


Statutes of Limitation, 82 ; App. 

[cxii 

must be specially pleaded , 
[App. cvii . 

do not apply to breaches 
[of trust, App. cxiii ' 
do not bar lien, App. 

[exxvi 

when time does not run, 
[179, &c. ; App. exi 
when time begins to run, 
[App. cxiii 
when time ceases to run, 
[App. cxiv 

Stealth, possession lost by, 200 
Strangers. See T|iird Persons 
Stricti juris actio, App. xliii 
Strict interpretation, 45 — 47 
Stultifying oneself, App. Ixxix 
Subject, App. ii 

Subjective concurrence of action s 
Subrogare, 39 [6l 

Subscrip tionis, 32 ; App. xxiv 
Subsequent assent, App. cv 

conditions, 79; App, 
[lix 

Succession governed by lex domi- 
[cilii, App, XXV 

Successors, corporate, App. Ixxi 
Sunday, App, Ixv 
Summariissimum, 211 
Summarium, 211 

^■Summary possessory remedies, 
[189, 206 et seq. ; App. exxvi 
Survivorship of joint rights, &c. ; 

[App. Ixxv 

Symbolical delivery, App. cxxii 
Synallagmatic, App. xxix 
Syndici, 109 

System, Roman, 4 ; App, iv 

Thibaut’s, 3 ; App. iii, iv 


Tacit will, 168 
Taxatio, App. xxxvi 
Technical words, App. xxviii 
Tempus continuum, 89 
utile, 89 

Tenant cannot dispute landlord's 
[title, App. cxviii 

Tender, 95, 96 

and refusal, App. Ixvii 
Testament, the, 10, 11 j App. vii 
Thibaut’s system, 3 ; App. iii. iv 
Things, 99, 136 ; App. Ixxxviii 
common, App. xo 
divisible, App. xci 
indivisible, App. xci 

p 
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Things nofc subject to prescription, 

[178 

privileges annexed to, App. 

[sxiii 

which cannot be possessed, 

See Res [l92 

Third persons not bound by 
bye-laws, App. Isxii 
conventional laws, 18, 19 
evidence of custom, 18 
rescripts, 34 
Time, App. Ixiv 

computation of, 87 ; App. 

[Ixiv 

for performance, 84, 86, 90 ; 

^ [App. Ixv. Ixvi 
from which interest is pay- 
[able, App. xcviii 
from which laws bind, 21 ; 

[App. xviii 
in which actions are barred, 
[I8i., 182 ; App. cxii 
lapse of, necessary to valid- 
ity of custom, 17 
limitations of (dies), 85 
of prescription, App. cix 
of the essence of the con- 
[ti-act, App. Ixvi 
once running does not stop, 
[App. cxiv 
when a bar to a defence, 
[App. cxv 
when it does not run, 179f 
[181 ; App. cxi 
within which actions must 
[be brought, App cxii 
Tithes not acquired by prescription 

Torts, aggravated, App. xciv. xcv 
by corporations, App. Ixxii 
by drunkards, App. xciv 
by minors, App. xciv 
by persons of unsound mind, 
[App. Ixxix. xciv 
by several, creates a joint 
[liability, Il2; App.lxxvi 
— feasors, no contribution 
[between, App. Ixxviii 
give rise to claim for 
[damages, App. xciv 
mistake does not excuse, App 
[xxii 

Totality. See TJniversitas 
Traditio, 195 

hcta, 196 
longa manu, 198 
quasi, 203 
symbolica, 198 


Transactions, 128 

by what law govern - 
[ed, 37 ; App. xxv 
consequences of in- 
[tended, App. civ 
formal, 11 6 
informal, 116 
in evasion of laws, 
[App. xxxi 
malicious, App. xxx 
' objects of, 136; App. 

[Ixxxii 

void, App. lii 
in part only, 71, 167 ; 

[App. liii 

voidable, App. cvi 
Transfer of possession, 195 
’ I’ights, &c., App. li 

See Alienation 
r Trans 1 at io, 63 
Traps, catching in, 198 
Trebie damages, App. xciv 
Trespass lies for every disturbance 
[of possession. App. cxxv 
Tribunals, decisions of, 14 ; App. xii 
Triplicatio, AppTxxxvii * 
Triticaria, 152 

Trusts, actions for bi’each of, not 
[barred by time, App. cxiii 
incerest payable for breach 
of, 154 ; App. xcviii. 

[xcix. c 

precatory, App. Ixvii. Ixviii 
profits made by breach of, 
[App. xcii 

Trustee, interest payable by, App. 

[xcviii. xcix. c 
may be sued at any time, 
[App. cxiii 
must account for profits, 
[App. xcii 
payment to one of several, 
[App. Ixxv 

Tuitione prmtoria, 30 


XJlpian’s division of jus, App. v 
Ultra alterum tantum, 150 
Unconstitutional laws, App. vii. &c. 
Unilateral, App. xxviii 

instruments, interpre- 
[tation of, 51 
relationship, 121 
Universitas, 105, 142 ; App. xc 
facti, 142 ; App. xc 
horainis, 142 ; App. xc 
juris, 142 ; App. xc 
ordinata, 109 
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Unlawful conditions, App. Ixii 
Unpermitted acts, 128, 129 
Unsound mind, 118 ; App. Ixxix 
Unwritten law, 10, 13 
Usual interpretation, 43 
Usucapio libertatis, 173 
Usurpatio, 176 
Usur^e, 152, See Interest 

conventionales, 153 
illicitae, 156 
legales, 155, 156 
legitimaa, 156 
mordentes, 156 
punitoriae, 153 
Usury. See Interest 
eiffect of, 161 
allowing discount, App. 

[oii 

abolished, App. xcviii 
consequences of, App. c 
what constituted, App. 

fxcix 

Uterini, 121 
Utile tempus, 89 
Utilis actio, App^ xliii 
Utrumque, App.^cxxii 


Vacatio, cix 
Value, 147, note ^ 

increased by delay, 93 
diminished by delay, 94 
Venter, 100 

Vested, when a future right is, 86 
Vesting, a modus does not affect, 
[App. Ixvii 
conditions postpone, 
[App. lx 

Vindex, App. xxxiv 
Vindicatio, App. xxxiii 
Vindicationes, 55 
Vindicias dicere, App. xxxiv 
Vindicfca, App. xxxiii 
Vindictive damages, App. xciv. xcv 
Vitium, 118 

Void, act not confirmed, App. cvi 
and voidable, App. cvi 


cl| 

Void, impossible condition^ not, 
[!App. Ixii 
in part only, 71, 161 ; App. liii 
laws, App. vii 
transactions, App. lii 
when an instjrtoient is, 51 
Voidable, 170; App, cvi 


Waters common to all, 138 
Ways cohimon to ail, 138 
Whole. See Universitas 
blood, 121 

Will creating joint interests, 112 
evidence of, App. civ 
kinds of, 167- 168 
Wishes obligatory, App. Ixvii. Ixviii 
Witnesses to prove customs, 18 

in cases of prescription, 
[174 

Women excused if ignorant of law, 

[26 

Words, general, 50; App. xxvii 
Works, meanings of, 44, 45, 60 
technical, App. xxviii 
parol evidence to explain, 
[App. xxix 
to have ordinary meaning, 
45 ; App. xxvii ; excep- 
[tions, 48, 60 
Wrongs, aggravated, App. xciv. xcv 
^Wrong-doer, a person in delay is, 
[App. Ixvi 
no duty to take care 
[of, App. Ixxxvi 
not entitled to contri- 
[bution, A pp. Ixxviii 
not screened by fact 
that what he did 
[was void, App. liii 
Wrong-doers, several, App. Ixxvi 
Wrong gives rise to claim for 
[damages, App, xciv. See Tort 
Written law, 10. See Laws 


Veab, Ixxxvii 


THE END, 




